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Docket No. BER-L-4337-11
MEMORADUM OF LAW
IN SUPPORT OF
MOTION FOR CLASS CERTIFICATION

Plaintiffs, Dolores Krug, Bruce Huffman, Donald Marso, and Jonathan Supler,
move under R. 4:32 for the entry of an Order certifying this action to proceed as a
nationwide “B3” class action (including defining the class and the class claims,
appointing class counsel, and approving the form and manner of notice to the class)
and preliminarily approving the parties‟ Settlement Agreement, and, shows that:
I.

Nature of the Claim and Procedural History

This case involves a claim that Defendant is a debt collector who left voice mail
messages in connection with its attempt to collect a debt without disclosing the
purpose of the call or that the caller was a debt collector in violation of the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C. § 1692 et seq. The specific sections
alleged to be violated are 15 U.S.C. §§ 1692d(6) and 1692e(11). These are referred to
as “Foti” claims based on Foti v. NCO Fin. Sys., Inc., 424 F.Supp.2d 643 (S.D.N.Y. 2006).
The FDCPA sets forth rules of conduct for debt collectors and provides financial
incentives for consumers to enforce those rules. Congress adopted the FDCPA with the
“express [dual] purpose to eliminate abusive debt collection practices by debt
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collectors, and to insure that those debt collectors who refrain from using abusive debt
collection practices are not competitively disadvantaged.” Jerman v. Carlisle, McNellie,
Rini, Kramer & Ulrich LPA, 559 U.S. ___, 130 S. Ct. 1605, 1623, 176 L. Ed. 2d 519
(2010) (internal quotes and ellipsis omitted). “A basic tenet of the Act is that all
consumers, even those who have mismanaged their financial affairs resulting in default
on their debt, deserve „the right to be treated in a reasonable and civil manner.‟” FTC v.
Check Investors, Inc., 502 F.3d 159, 165 (3d Cir. 2007) (citations omitted).
The FDCPA provides that “the placement of telephone calls without meaningful
disclosure of the caller‟s identity” violates 15 U.S.C. § 1692d(6). “Meaningful
disclosure” has been held to require disclosing the employer‟s name and the nature of
the call. Wright v. Credit Bureau of Georgia, Inc., 548 F. Supp. 591, 597 (N.D. Ga. 1982).
In addition, when a debt collector communicates orally or in writing with a consumer,
the debt collector must disclose in its initial communication that “the debt collector is
attempting to collect a debt and that any information obtained will be used for that
purpose” and, in subsequent communications, “that the communication is from a debt
collector.” 15 U.S.C. § 1692e(11). Foti decided that these provisions applied to voice
messages left on consumer‟s telephone answering devices.
Debt collectors have raised various arguments as to why Foti was wrongly
decided and the problems it has caused in their industry. Nevertheless, although no
appellate court has ever ruled on Foti, nearly three dozen federal district courts have
considered the claim since 2005 and, with one exception, all have ruled that, when
leaving a voice message for a consumer in connection with the collection of a debt, a
debt collector‟s failure to include the disclosures described in either 15 U.S.C.
§ 1692d(6) or § 1692e(11) violates the FDCPA. The one exception was a 2007 decision
from the Western District of Oklahoma where the court only considered the
§ 1692e(11) claim. At least three courts have expressly rejected that decision.
Plaintiffs initially presented their claims by way of an action filed in the United
States District Court for the District of New Jersey entitled Krug, et al. v. Focus
Receivables Management, LLC, Case No. 09-cv-04310. On March 16, 2010, in Nicholas v.
CMRE Financial Services, Inc., Case No. 08-cv-4857, the Honorable Dennis M.
Cavanaugh, U.S.D.J. denied CMRE‟s motion to dismiss for failure to state a claim and
the District of New Jersey joined the districts following Foti. On May 10, 2010, in the
federal action between these Plaintiffs and this Defendant, the Honorable Joseph E.
Irenas, U.S.D.J. followed Nicholas and likewise denied Defendant‟s motion to dismiss
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Plaintiffs‟ Foti claims.
In subsequent discussions between counsel, it was ultimately stipulated that the
parties desired to proceed in this Court based, in part, on the federal court‟s more
restrictive class notice rules which could have imposed such a tremendous cost on the
parties that settlement would have been impossible. The distinction between the
federal and state court notice rules is discussed below in Section VII. Consequently, on
December 21, 2010, the federal action was dismissed without prejudice.
The Complaint here was filed on May 17, 2011 and the Answer was filed on
June 27, 2011.
It is “Congress‟s intent that the Act should be enforced by debtors acting as
private attorneys general.” Graziano v. Harrison, 950 F.2d 107, 113 (3d Cir. 1991). The
Act prefers the term “consumer” over “debtor” and the two are used interchangeably.
See, Graziano, supra at 111 fn5. To promote enforcement, Congress provided consumers
with financial incentives. Specifically, in addition to any actual damages, a successful
consumer can recover statutory damages of up to $1,000 per case (not per violation)
plus attorney‟s fees. 15 U.S.C. § 1692k(a)(1), (a)(2)(A), and (a)(3). Consequently, only
one violation is necessary to prevail under the Act. Taylor v. Perrin, Landry, deLaunay &
Durand, 103 F.3d 1232, 1238 (5th Cir. 1997); Bentley v. Great Lakes Collection Bureau, 6
F.3d 60, 62-3 (2d Cir. 1993). Statutory damages do not compensate for any loss but, in
effect, encourages consumers to bring valid claims and compensates them undertaking
the time and effort to successfully enforce the Act.
The FDCPA also expressly provides for statutory damages to be recovered in
class actions. The named plaintiffs recover as if they brought an individual claim and
the class recovers the lesser of 1% of the debt collector‟s net worth or $500,000. 15
U.S.C. § 1692k(a)(2)(B). By expressly qualifying that the class recovery is “without
regard to a minimum individual recovery,” Congress contemplated that class actions
should be maintained regardless of the amount, if any, distributable to the individual
class members as statutory damages. Id.; and, see, Barkouras v. Hecker, 06-cv-0366,
2006 WL 3544585 (D.N.J. Dec. 8, 2006). This approach highlights Congress‟s
preference that the public benefit in deterring violations by compelling payment of
class statutory damages outweighs the desire for a substantial individual class member
distribution.
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II.

Class Actions in New Jersey

The class action rule, R. 4:32, “is required to be liberally construed and the class
action permitted to be maintained unless there is a clear showing that it is
inappropriate or improper.” Pressler & Verniero, Current NJ Court Rules (2011),
Comment 1 to R. 4:32, at 1612. Here, the parties seek approval of their agreement to
resolve this case as a class action naming a nationwide class. “Nationwide class action
suits, which seek redress for victims of defective products, consumer fraud,
environmental torts, and other wrongs, are now part of the modern legal landscape.”
Simmermon v. Dryvit Sys., Inc., 196 N.J. 316, 319 (2008). Indeed, consumer protection
statutes – such as the FDCPA – are particularly well-suited for class treatment. Matter of
Cadillac V8-6-4 Class Action, 93 N.J. 412, 425 (1983) (“In re Cadillac”).
The rule sets out four general requirements in R. 4:32-1(a). When those four
have been met, then the action must be maintainable under one of the three provisions
in R. 4:32-1(b) – commonly referred to as B1, B2 and B3. The parties seek to maintain
this action as a B3 class action.
Once the Court determines that the action may be maintained as a class action,
the Court must “define the class and the class claims, issues or defenses, and shall
appoint class counsel.” R. 4:32-2(a).
When an action is settled on a class basis, the Court is required to approve the
settlement, to “direct notice in a reasonable manner to all class members who would be
bound by a proposed settlement,” and, prior to approval, hold a hearing and find that
the settlement is “fair, reasonable, and adequate.” R. 4:32-2(e)(1).
III.

General Requirements for Class Certification under R. 4:32-1(a)

The four general requirements under R. 4:32-1(a) are referred to as numerosity,
commonality, typicality, and adequacy. Cf., In re Cadillac, at 435.
Numerosity refers to the fact that “the class is so numerous that joinder of all
members is impracticable.” R. 4:32-1(a)(1). Plaintiff asserts and Defendant so stipulates
that the class size is in excess of one million members. In Saldana v. City of Camden,
252 N.J.Super. 188, 193 (App. Div. 1991), the court found 81 members sufficient to
satisfy numerosity. One million is certainly sufficient.
Commonality requires that “there are questions of law or fact common to the
class.” R. 4:32-1(a)(3). The common questions of fact are that the Defendant left a
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message for class members. The common questions of law are whether those messages
violated the FDCPA by failing to make the disclosures described in 15 U.S.C.
§§ 1692d(6) and 1692e(11).
Typicality addresses whether “the claims or defenses of the representative
parties are typical of the claims or defenses of the class.” R. 4:32-1(a)(3). This
requirement is satisfied where the Plaintiff‟s claims “have the essential characteristics
common to the claims of the class.” In re Cadillac, at 425. Here, Plaintiff‟s claims and
those of the class are the same and, therefore, her claim is typical of the class members‟
claims.
Finally, R. 4:23-1(a)(4), requires that “the representative parties will fairly and
adequately protect the interests of the class.” Adequacy of representation addresses
whether the representative has interests in conflict with those of the class. “To satisfy
this requirement, „the plaintiff must not have interests antagonistic to those of the
class.‟” Laufer v. U.S. Life Ins. Co. in City of New York, 385 N.J. Super. 172, 182 (App.
Div. 2006). Plaintiff represents that she will fairly and adequately protect the interests
of the class, and represents that she has no interests antagonistic to or in conflict with
the class. Consequently, she is an adequate representative. Sometimes adequacy is said
to also encompass the adequacy of counsel however Plaintiff submits that those issues
are subsumed when the Court addresses the appointment of class counsel in accordance
with R. 4:32-2(a) and pursuant to R. 4:23-2(g) – the subject of which is discussed in
Section VI, below.
IV.

Requirements to Maintain a “B3” Class Action under R. 4:23-1(b)(3)

Having satisfied the four general requirements, the parties seek to have this
action certified as maintainable as a B3 class under R. 4:23-1(b)(3), which requires
that:
the court finds that the questions of law or fact common to
the members of the class predominate over any questions
affecting only individual members, and that a class action is
superior to other available methods for the fair and efficient
adjudication of the controversy. [Emphasis added.]
Although “predominance requires, at minimum, a „common nucleus of operative
facts,‟” it “does not require the absence of individual issues or that the common issues
dispose of the entire dispute.” Iliadis v. Wal-Mart Stores, Inc., 191 N.J. 88, 108 (2007). It
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“tests whether the proposed class is „sufficiently cohesive to warrant adjudication by
representation.‟” Id. Here, by the terms of the settlement agreement, the class members
are only releasing claims arising from telephone messages left by Defendant – in other
words, only the claims that arise from the common facts. Therefore, any extraneous
claims of individual members which might otherwise undermine the predominance of
the common issues are not within the scope of this action. Consequently, the common
questions of law and fact predominate.
Superiority “necessarily „implies a comparison with alternative procedures,‟ and
mandates assessment of „the advantages and disadvantages of using the class-action
device in relation to other methods of litigation.‟ More specifically, our analysis
demands
„(1) an informed consideration of alternative available methods of
adjudication of each issue, (2) a comparison of the fairness to all whose interests may
be involved between such alternative methods and a class action, and (3) a comparison
of the efficiency of adjudication of each method.‟ The class members‟ „lack of financial
wherewithal‟ is an „important factor‟ in the superiority analysis.” Iliadis, supra at 11415 (citations omitted).
If this action did not proceed as a class action, there are two possible outcomes
for class members.
Under one scenario, there will be a tidal wave of $1,000 lawsuits which, while
advancing the purposes of the FDCPA, would unfairly burden the courts, deluge the
Defendant with small claims throughout the country and the risks of disparate results.
The Barkouras court referred to this as a “feeding frenzy.”
Under the other scenario, very few class members bother to pursue their
individual claims – perhaps caused by class members‟ lack of financial wherewithal –
which undermines Congress‟s deterrence objective and frustrates the FDCPA‟s purposes.
In contrast, this class action advances both the purposes of the FDCPA and
adjudicates numerous small claims without unfairly exposing the Defendant to a
“feeding frenzy.” Consequently, a class action would be superior to other forms of
adjudication.
The existence of both predominance and superiority justify certifying this action
as a B3 class action.
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V.

Defining the Class and Class Claims

A class definition should allow for a factual determination as to whether any
individual is a member of the class and should be reasonably related to the common
facts and questions of law sought to be adjudicated on a class basis. Conte and
Newberg, Newberg on Class Actions (4th ed.), § 6:14. The parties‟ agreement provides
this definition:
“Class” means all natural persons in the United States and
Puerto Rico whom, during the Class Period, received from
Defendant at least one voice message on the person‟s
telephone answering device or automated telephone call
which call or message either failed to identify Defendant as
the caller, state the purpose or nature of the call, or disclose
that the call was from a debt collector, excluding those
persons who:
A.
filed for bankruptcy protection since the start of the
Class Period;
B.

entered into any general release with Defendant;

C.

are deceased; or

D.
filed a claim arising under the FDCPA against
Defendant in any action commenced prior to the last day of
the Class Period.
The Class Period would begin one year prior to filing of the parties‟ initial
federal action as the FDCPA carries a one year statute of limitations. 15 U.S.C.
§ 1692k(d). When the federal action was dismissed, the parties stipulated that claims
arising from one year prior to the commencement of that action would be included in
the resolution of this action.
The definition excludes certain individuals for reasons which could affect the
manageability of the class.
By excluding those who have filed for bankruptcy protection, we avoid
interfering with the administration of a bankrupt estate. Similarly, excluding anyone
who is deceased avoids complications in the administration of a decedent‟s estate. By
exclusion, both estates retain any individual claims.
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Anyone who has already entered into a general release with Defendant is also
excluded. The release would have resolved any claim covered by this lawsuit and,
therefore, such a consumer would have no standing to opt-out or object.
Finally, anyone who has filed an FDCPA claim is excluded because it is
presumed that, by commencing an action on his or her individual claim, that person
would elect to opt-out. Thus, excluding such a person facilitates a smoother
administration of this action.
The class is defined to be congruent with the common issues of law and fact
while the exclusions address specific pragmatic issues. Therefore, the proposed class
definition is appropriate and the parties request that the Court approve it.
Similar to the class definition, “„Class Claims‟ are defined as any and all claims
and causes of action arising from Defendant‟s voice message left on a person‟s
telephone answering device or Defendant‟s automated telephone call which message or
call failed to identify Defendant as the caller, state the purpose or nature of the call, or
disclose that it was from a debt collector and was left during the Class Period.”
VI.

Appointing Class Counsel

At the time the Court certifies the case as maintainable as a class action, R. 4:322(a) requires that the Court appoint class counsel in accordance with R. 4:32-2(g).
Under the Settlement Agreement, the parties consent to and request the
appointment of Philip D. Stern, Esq. as class counsel. R. 4:32-2(g)(1)(B) requires that
class counsel “fairly and adequately represent the interests of the class” and R. 4:322(g)(1)(C) requires that the Court consider:
(i) the work counsel has done in identifying or investigating
potential claims in the action; (ii) counsel‟s experience in
handling class actions, other complex litigation, and claims
of the type asserted in the action; (iii) counsel‟s knowledge
of the applicable law, and (iv) the resources counsel will
commit to representing the class.
With respect to those factors, Plaintiffs submit:
(i)
Plaintiffs‟ counsel has investigated the claims by reviewing the recordings
of the messages left by Defendant, reviewing materials concerning the debts which
Defendant sought to collect to confirm the FDCPA‟s applicability, interviewing each
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Plaintiff regarding issues relating to suitability as a class representative, reviewing
docket entries in cases filed in Federal district courts asserting the same or similar
claims against Defendant and other debt collectors, and researching the law;
(ii)
Plaintiffs‟ counsel, who has been in the private practice of law since 1984,
is experienced in handling class actions and complex litigation including, but not
limited to, being certified as class counsel in the following cases, all of which involved
claims under the FDCPA:
Anderson v. Rubin & Rothman, LLC, U.S. District Court for the
Eastern District of New York, Case 2:07-cv-03375 (New
York class);
Gravina v. Client Services, Inc., U.S. District Court for the
Eastern District of New York, Case 2:08-cv-03634
(nationwide class);
Anderson v. Nationwide Credit, Inc., U.S. District Court for the
Eastern District of New York, Case 2:08-cv-01016
(nationwide class);
Seraji v. Capital Management Services, LP, U.S. District Court
for the District of New Jersey, Case 1:09-cv-00767
(nationwide class);
Williams v. Palisades Collection, LLC, Superior Court of New
Jersey, Docket No. BER-L-001604-11 (nationwide class); and
Krug v. Erica L. Brachfeld, A Professional Corporation,
Superior Court of New Jersey, Docket No. GLO-L-000419-11
(nationwide class).
(iii) Plaintiffs‟ counsel is knowledgeable in the Fair Debt Collection Practices
Act as well as New Jersey practice including having filed in excess of eighty actions
under the FDCPA primarily in Federal district courts throughout the United States, and,
since 2006, having attended five multi-day national conferences on consumer law and
the FDCPA sponsored by the National Consumer Law Center, and is a member of the
National Association of Consumer Advocates since 2009, and is a former adjunct
professor in Appellate Advocacy at Seton Hall University School of Law; and
(iv)

Plaintiffs‟ counsel has committed sufficient resources to fully prosecute
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this matter as a class action in accordance with the terms of the Agreement.
The rule also permits the Court‟s consideration of counsel‟s “ability to represent
fairly and adequately the interest of the class and may direct potential class counsel to
provide information on any subject pertinent to the appointment and to the proposed
terms for attorney fees and nontaxable costs.” R. 4:32-2(g)(1). Plaintiffs‟ counsel
represents that that he will fairly and adequately represent the interests of the class.
For these reasons, the parties‟ agreement requests that Philip D. Stern, Esq. be
appointed class counsel.
VII.

Approving Class Notice by Publication

When approving a class action settlement, R. 4:32-2(e)(1)(b) provides that
“[t]he court shall direct notice in a reasonable manner to all class members who would
be bound by a proposed settlement, voluntary dismissal, or compromise.” Under
R. 4:32-2(b)(2), however, when the court certifies a B3 class, “the court shall direct to
the members of the class the best notice practicable under the circumstances, consistent
with the due process of law.” Counsel has found no decision reconciling which rule
applies when, pursuant to a settlement agreement, the Court certifies a B3 class.
Consequently, the discussion here addresses the more demanding notice requirements
under R. 4:32-2(b)(2).
The federal rule counterpart to R. 4:32-2(b)(2) differs materially.
Fed.R.Civ.P. 23(c)(2)(B) provides “the court must direct to class members the best
notice that is practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort.” Eisen v. Carlisle and
Jacquelin, 417 U.S. 156 (1974) holds that individual notice is mandatory when the class
members‟ identities and addresses can be reasonably ascertained. The difference
between R. 4:32-2(b)(2) and the federal rule is significant and are discussed in Pressler
& Verniero, Current N.J. Court Rules (2011), Comment 3.3 to R. 4:32-5, pages 1616-7,
as follows:
The notice provisions of the rule as originally
adopted were an evident counter-response to the decision
[in Eisen], which restrictively interpreted the notice
provisions of the counterpart federal rule in respect of (b)(3)
class actions. * * * This rule does not, however, contain a
requirement for giving individual notice to all members
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reasonably identifiable, substituting instead the requirement
that the members of the class be noticed by the best notice
practicable under the circumstances “consistent with due
process of law.” This may be construed as the New Jersey
Supreme Court‟s reading of the Eisen decision to having
required individual notice because of the language of the
rule and not as a matter of constitutional imperative. The
purpose of the rule, therefore, is obviously to eliminate any
mandatory individual notice requirement and to permit any
form of notice which is, in fact, the best practicable under
the circumstances provided only this it is consistent with
due process. Thus, at least with respect to class actions
brought in the New Jersey courts, publication and
representative notice and such other forms of constructive
notice as will meet the constitutional test of due process
under the particular circumstances presented will be
permitted.
Similarly, and relying on the late Judge Pressler‟s commentary to the Rules, the
Appellate Division observed that “[t]here is no mandatory individual notice
requirement” under our Rules. Sulcov v. 2100 Linwood Owners, Inc., 303 N.J. Super. 13,
36 (App. Div. 1997).
Counsel have been unable to find any reported decision from New Jersey courts
either approving or disapproving notice by publication in any particular circumstance.
Nevertheless, there are many examples authorizing such notice.
A recent and uniquely similar example demonstrating the propriety of notice by
publication is Hecht v. United Collection Bureau, 2011 WL 841322 (D.Conn. Mar. 8,
2011). A copy of the decision is attached to the Certification of Philip D. Stern
submitted in support of this Motion. There, Ms. Hecht sought to bring her own
individual Foti claim. Unfortunately, she was a member of the class in Gravina v. United
Collection Bureau, Inc., Case 2:09-cv-04816, where the United States District Court for
the Eastern District of New York approved a nationwide class settlement of Foti claims
and authorized class notice by publication once in USA Today (but, unlike the present
case, there was no internet publication).
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As the Gravina settlement is so similar1 to the present proposed settlement, the
Hecht court‟s discussion of due process is presented here at length:
[T]he only way that Ms. Hecht can avoid being
bound by the Gravina settlement – and the comprehensive
release language in the order approving the settlement – is
by showing that the settlement violated her Fifth
Amendment right to due process. See Stephenson, 273 F.3d at
261 [footnote omitted]. “Due process requires adequate
representation „at all times' throughout the litigation, notice
„reasonably calculated ... to apprise the interested parties of
the pendency of the action,‟ and an opportunity to opt out.”
Id. at 260 (quoting Phillips Petroleum Co. v. Shutts, 472 U.S.
797, 811-12, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985)). To
satisfy due process, the notice given must be the best
“practicable” notice under all the circumstances. Phillips
Petroleum, 472 U.S. at 812.
Ms. Hecht has not shown that the Gravina settlement
violated her due process rights. First, Ms. Hecht has made
no attempt whatsoever to argue that she was not adequately
represented in the Gravina litigation. Even if she had made
that argument, the Court would reject it. As the notice
published in USA Today regarding the Gravina settlement
indicated, there were more than two million total members
of the class to which Ms. Hecht concedes she belongs. The
FDCPA provides that in an FDCPA class action, the class
may recover a maximum of 1% of the debt collector's net

Gravina included a stipulated injunction in which the debt collector prospectively
agreed to only leave Foti-compliant messages for consumers. There is no injunction in our case
and none is available under the FDCPA in a private action. See, Weiss v. Regal Collections, 385
F.3d 337, 341 (3rd Cir. 2004). The injunction in Gravina was included so as to allow the court
to certify a “B2” class for which “the court may direct appropriate notice to the class.”
Fed.R.Civ.P. 23(c)(2)(A), which is identical to R. 4:32-2(b)(1), is much less restrictive than the
notice required for a B3 class. As reflected in the quote here from Hecht, however, the Gravina
notice satisfied even the more rigid notice required to a B3 class and, dispositive of the instant
issue, the notice was consistent with due process.
1
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worth. See 15 U.S.C. § 1692k(a)(2)(B). Under the Gravina
settlement – which settled a state law claim as well as an
FDCPA claim – United Collections paid the maximum
amount of 1% of its net worth on the FDCPA claim, plus an
additional 1% of its net worth on the state law claim, for a
total payment of 2% of its net worth, or $26,508.02. United
Collections paid most of the settlement in the form of cy pres
payments, because it was not feasible to distribute
$26,508.02 amount [sic, probably intended to be “among”]
more than 2,000,000 class members. No named Plaintiff
received more than $3,500, and class counsel received a
payment of $90,000 for fees and expenses. It does not
appear from those circumstances that Ms. Hecht and other
class members who did not receive any damage payments
were inadequately represented.
Second, the Court is quite confident that the notice
the Gravina parties published in USA Today was the best
practicable notice available under the circumstances, and
was reasonably calculated to apprise interested parties of
both the pending class action and the settlement. See id. at
811-12. Ms. Hecht suggests that the notice was inadequate
because she did not receive personal notice, but it is well
established that constructive notice through publication may
be sufficient to satisfy due process. See Wolfert ex rel. Estate
of Wolfert v. Transamerica Home First, Inc., 439 F.3d 165,
170 n. 4 (2d Cir. 2006) (citing Phillips Petroleum, 472 U.S. at
808). Again, as the notice itself indicated, there were more
than two million members of the class and the maximum
that United Communication could have been required to pay
to those class members under the FDCPA was approximately
$13,000.
Under those circumstances, sending personal notice
to every class member would have been anything but
practicable. And even if the United States District Court for

Page 13 of 17

the Eastern District Court had certified Gravina as a Rule
23(b)(3) class action – in which was [sic, probably intended
to be “case”] Rule 23(c)(2)(B) would have required
“individual notice to all members who can be identified
through reasonable efforts” – Ms. Hecht has not bothered to
explain to this Court how it is that she thinks United
Collection could have identified her specifically as a
member of that two million member class through
reasonable efforts. Under the circumstances, then, and
particularly in light of Ms. Hecht's failure to articulate any
other form of notice which would have been practicable
under the circumstances, the Court concludes that notice by
publication in USA Today was sufficient to satisfy the
requirements of due process. See, e.g., One Cowdray Park LLC
v. Marvin Lumber & Cedar Co., 371 F.Supp.2d 167, 171
(D.Conn. 2005) (“[O]n the limited record before the Court it
appears that the newspaper notice provided to absent class
members ... satisfied the requirements of due process....”).
Thus, even under the stricter federal rules, publication notice was held to be the
best practicable and consistent with due process. Here, like the notice in Gravina, the
parties propose notice to an enormous nationwide class by publication in USA Today –
but with the addition of internet notice. Hecht observed that Gravina involved
approximately two million class members and class recovery of $26,508.02. Here, the
class recovery would be $22,384.90 but with Defendant‟s conservative estimate of
more than one million class members – while the difference in the total class recoveries
may appear significant, on a per capita basis, the difference is between 1.3¢ in Gravina
and 2.2¢ here – a de minimus distinction when contrasted with the fact that postage
only for individual notice would exceed $440,000.00 with additional costs for printing,
stuffing, and addressing. Thus, the cost of individual notice would be impractical under
these circumstances.
Furthermore, Defendant has represented that it cannot reasonably identify the
specific individuals who were in fact left messages thereby making it near impossible to
send individual notice. But, even if individual members and their addresses could be
identified, notice by publication nevertheless remains the best practicable under the
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circumstances while being consistent with due process.
VIII.

Preliminary Approval of Settlement

“The basic test for court approval of a settlement of a class action is whether it is
fair and reasonable to the members of the class.” Chattin v. Cape May Greene, Inc., 216
N.J. Super. 618, 627 (App. Div. 1987).
Counsel represents that the settlement was reached through arms-length
negotiations. Indeed, it took several months before they were able to come to an
agreement as to all of the terms which they were comfortable recommending to their
respective clients. Counsel considered the risks and expense of continued litigation. The
risks included that there could be a change in the law concerning Foti claims either by
Congress or an appellate decision, Defendant‟s financial circumstances could change,
the Court could award less than the maximum allowable statutory damages after
considering the factors under 15 U.S.C. § 1692k(b). The expenses include not only the
cost of litigation but the indirect financial impact continued litigation has on the lives
of both Plaintiff and Defendant, including the disruption to Defendant‟s business. Based
on all of these factors, the parties – each with the benefit of experienced legal counsel –
elected to resolve their differences on the terms set forth in the settlement agreement.
Under the terms of the agreement, although Defendant does not admit liability,
Defendant will pay the maximum amount that it would have to pay had Plaintiffs been
completely successful in a litigated case. Defendant will pay the maximum statutory
damages of $1,000 on each Plaintiff‟s individual claim and $22,384.90 on the class‟s
claim which equals 1% of Defendant‟s net worth and is the maximum statutory award
for the class. The parties have stipulated that the attorneys and fees and costs are
reasonable at a total of $77,500.00 and Plaintiffs‟ counsel has agreed that he will not
seek an award for more than that amount. In addition, Defendant agrees to pay each
Plaintiff $500.00 as an “incentive award” which is in recognition of the time and effort
she put forward to advance the interest of the class.
In exchange for these payments, each Plaintiff will provide Defendant with a
general release as to all claims and the class will provide a release of all claims arising
from Defendant leaving autodialing class members and from leaving voice messages on
class members‟ answering machines.
This settlement is actually better than this case being tried to conclusion where
Plaintiffs completely succeed on all issues. Continued litigation would have meant
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continued litigation expenses, draining of valuable judicial resources, exposing the
parties and the class to future risks of a change in the law, Defendant‟s future inability
to pay, the additional time to achieve a resolution, and the likelihood of appeals.
Instead, Defendant has agreed to pay the maximum recovery and, in doing so, waives
all rights to appeal.
Were this a litigated case and Plaintiffs completely prevailed, the Court would
need to address the issue of distribution of the class‟s statutory damage award as it is
not feasible to distribute $22,384.90 among more than one million people. The
settlement agreement provides for a cy pres distribution to one or more charities.
“The words „cy pres' are Norman French meaning „so near‟ or „as near‟.” Wilber v.
Owens, 2 N.J. 167, 177 (1949). Our courts recognize the use of the cy pres doctrine –
borrowed from the equity courts when administering charitable trusts – to distribute
class funds. Sulcov v. 2100 Linwood Owners, Inc., 303 N.J. Super. 13, 37 (App. Div.
1997). “In the class action context the reason for appealing to cy pres is to prevent the
defendant from walking away from the litigation scot-free because of the infeasibility
of distributing the proceeds of the settlement … to the class members.” Mirfasihi v. Fleet
Mortg. Corp., 356 F.3d 781, 784 (7th Cir. 2004). That court correctly observed, “There
is [not even an] indirect benefit to the class from the defendant‟s giving the money to
someone else.” Id. Thus, the court may direct the monies “to be distributed to a use
completely unrelated to the injured class members.” Conte and Newburg, Newburg on
Class Actions (4th ed.), § 10:24 at 535.
Re-directing the class distribution diverts only statutory damages and, therefore,
does not deprive the class members of reimbursement for any loss or injury or of
compensation for undertaking the time and effort to act as private attorneys general.
Here, the parties‟ agreement provides that the distribution should be made to an
eleemosynary institution “without any religious or political affiliations and without any
relationship to the Plaintiffs, Defendant, Class Counsel or Defendant‟s counsel.” The
parties will attempt to agree upon the recipient(s) for approval by the Court at the final
fairness hearing or, absent such an agreement, for the Court to decide.
Under all the circumstances, the settlement is fair and reasonable. Indeed, it is
difficult to imagine a more fair settlement. Nevertheless, the parties only ask for the
Court‟s preliminary approval because R. 4:32-2(e)(1)(C) requires that the Court may
not give final approval until it holds a hearing and finds “that the settlement, voluntary
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DOLORES KRUG an individual; BRUCE
HUFFMAN, an individual; and DONALD
MARSO, an individual; JONATHAN SUPLER,
an individual; on behalf of themselves and all
others similarly situated,
Plaintiffs,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
BERGEN COUNTY
Civil Action
Docket No. BER-L-4337-11

vs.

ORDER
CONDITIONALLY CERTIFYING
FOCUS RECEIVABLES MANAGEMENT, LLC, CLASS AND GRANTING PRELIMNARY
a Georgia limited liability company,
APPROVAL OF THE SETTLEMENT
Defendant.
AGREEMENT
THIS MATTER HAVING been opened to the Court by Philip D. Stern, Esquire, of
Philip D. Stern & Associates, LLC, attorneys for Plaintiffs, on Notice of Motion to Conditionally
Certify a Class and Granting Preliminary Approval of the Settlement pursuant to R. 4:32-2, and
Virginia Pallotto, Esquire, of Budd Larner, P.C., attorneys for Defendant, having joined in the
Motion, and the Court having reviewed the moving papers, and having heard the arguments of
counsel on August 19, 2011,
AND THE COURT having made the following facts and conclusions in connection with
this matter:
A.

The parties submitted a proposed Class Action Settlement

Agreement

(“Agreement”) which has been filed with the motion papers in this matter in
accordance with Court Rule;
B.

The parties request:
i.

conditionally certifying, for settlement purposes only, that this action may
be maintained as a class action, and defining the class and the class
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claims;
ii.

appointment of the class representatives and class counsel;

iii.

approval of the form and manner of notice to the class;

iv.

preliminarily approving the terms of the proposed Agreement; and

v.

setting dates for notice, opt-out, objections, and the hearing for final
approval.

C.

After consideration of the papers filed in this action, the arguments of counsel
including representations made on the records, the Court has made a preliminary
determination that:
(i)

the proposed settlement class is certified under R. 4:32-1(a) and 4:32-1(b)(3);

(ii)

the proposed settlement of the claims of the Class against Defendant appears
to be fair, adequate, and reasonable, and therefore, within the range of
approval; and

(iii) the proposed settlement appears to satisfy the requirements of R. 4:32-1(a), as
it will provide the maximum benefit that Plaintiffs and the Class could hope to
achieve if this case were tried on the merits. The Court further finds that in
light of the large class size, the cap on liability to the class provided for in 15
U.S.C. § 1692k(a)(2)(B), and the costs of direct mail notice, that the best
notice that is practicable under the circumstances and consistent with due
process is publication notice. Requiring Defendant to mail notice to each of
the class members would frustrate the Congressional purpose in setting a cap
on Defendant’s class liability, as the cost of postage alone would be in excess
of twenty times Defendant’s maximum class liability to the class.
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Furthermore, the combination of a publication notice and a web site notice is
reasonably calculated to give notice of the proposed settlement to any class
member.
D.

The Court also finds that the proposed form of notice is adequate and will give all
Class Members sufficient information to enable them to make intelligent decisions
as to whether to remain Class Members, opt out or object to the proposed settlement
and its terms.

E.

The Court also finds that Plaintiffs are adequate class representatives and that
Plaintiffs’ attorney meets the qualifications for approval as class counsel;

and for good cause shown;
IT IS ON THIS
1.

DAY OF AUGUST, 2011, ORDERED:

Pursuant to R. 4:32-2(a), the Court certifies that this action is maintainable as a

class action for settlement purposes pursuant to R. 4:32-1(b)(3) and designates Plaintiffs, Dolores
Krug, Bruce Huffman, Donald Marso and Jonathan Supler, as the class representatives.
2.

Pursuant to R. 4:32-2(a), the Court defines the class as:
, All natural persons in the United States and Puerto Rico whom, during the Class
Period, from August 21, 2008 to the date of this Order, received from Defendant
at least one voice message on the person’s telephone answering device or an
automated telephone call which message or call either failed to identify Defendant
as the caller, state the purpose or nature of the call, or disclose that the call was
from a debt collector, excluding those persons who:
A. filed for bankruptcy protection since the start of the Class Period;
B. entered into any general release with Defendant;
C. are deceased; or
D. filed a claim arising under the FDCPA against Defendant in any action
commenced prior to the date of this Order.

3.

Pursuant to R. 4:32-2(a), the Court defines the class claims as any and all claims

and causes of action arising from Defendant’s voice message left on a person’s telephone
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answering device or Defendant’s automated telephone call which message or call failed to
identify Defendant as the caller, state the purpose or nature of the call, or disclose that it was
from a debt collector and was left during the Class Period.
4.

The Class Period is defined as the continuous period beginning on August 21,

2008 and continuing through and including the date of this Order.
5.

Pursuant to R. 4:32-2(a) and (g), the Court appoints Plaintiffs’ attorney, PHILIP

D. STERN, ESQ., as class counsel.
6.

On _________________, 2011, at _____ ___.m. (a date which is 42 days or more

after the entry of this Order), the Court will hold a hearing (“Final Hearing”), pursuant to
R. 4:32-2(e)(1)(C), for the purpose of determining: (i) whether the preliminarily certified
settlement class meets the requirements for class certification under R. 4:32-1; (ii) whether the
proposed settlement is fair, reasonable and adequate, and should, therefore, be granted final
approval; and (iii) the amount of attorney’s fees and expenses that should be awarded to Class
Counsel.
7.

The Final Hearing will be held before the undersigned at the Superior Court of

New Jersey, Justice Center, 10 Main St., Hackensack, NJ 07601.
8.

Pursuant to R. 4:32-2(e)(1)(B), notice to the Class shall be given to the Settlement

Class: (a) by publication once, in a newspaper or magazine with a national distribution of the
publication Class Notice, appearing at least 21 days before the Final Hearing and substantially in
the form of the attached as Exhibit A-1; and (b) by posting on Class Counsel’s web site a notice
substantially in the form of the attached Exhibit A-2.
9.

In accordance with and within the time set forth in the Court-approved Class

notices, a Class Member may exercise his or her election to opt out of the Class by written notice
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to Class Counsel and Defendant’s Counsel to be received by Class Counsel and Defendant’s
Counsel no later than seven calendar days prior to the Final Hearing.
10.

In accordance with and within the time set forth in the Court-approved Class

notices, a Class Member who has not elected to opt out of the Class shall not be heard at the
Final Hearing unless he or she files with the Court and serves on both Class Counsel and
Defendant’s counsel not later than seven calendar days prior to the Final Hearing , written notice
of objection including: (a) a statement of each objection being made; (b) a detailed description of
the facts underlying each objection; (c) a detailed description of the legal authorities underlying
each objection; (d) a statement of whether the objector intends to appear at the Final Hearing; (e)
a list of witnesses whom the objector may call by live testimony, oral deposition testimony or
affidavit during the Final Hearing; and (f) a list of exhibits which the objector may offer during
the Final Hearing, along with copies of all of the exhibits.
11.

At the Final Hearing, the Court will hear and determine Class Counsel’s

application for an award of $77,500 for attorney’s fees and expenses of litigation which the
Plaintiffs and Defendant, by stipulation in the Settlement Agreement, have deemed to be fair and
reasonable. Seven days prior to the Final Hearing, Class Counsel shall file and serve any
additional papers in support of that application.
12.

This Order shall not be construed or deemed to be a finding of this Court or

evidence of a presumption, implication, concession, or admission by Defendant concerning (1)
any alleged liability, fault, or wrongdoing by Defendant; (2) the appropriateness of any measure
of alleged loss or damages; or (3) the appropriateness of class certification for any purposes other
than Settlement. If the Agreement is terminated pursuant to its terms, or if the settlement is not
approved or consummated for any reason whatsoever, the Agreement and all proceedings had in
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connection therewith shall be without prejudice to the status quo ante rights of the parties to this
action.
13.

It is further Ordered that a copy of this Order be served on all counsel of record

within __ days hereof.

Opposed: NO

HONORABLE JOHN J. LANGAN, J.S.C.

860734-1.w

Page 6 of 6

