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PRELIMINARY STATEMENT 

Plaintiff, MSW Capital, LLC ("MSW Capital"), sought to 

collect the amounts due on Defendant, Azeem H. Zaidi's, 

defaulted credit card account. Plaintiff's proofs amply 

establish the three elements of its claim: (1) Defendant was the 

account debtor; (2) the balance due is $12,487.36: and (3) that 

it owns the account. Defendant filed a general denial not as to 

what Plaintiff claimed but simply that he was "without knowledge 

or information" . Defendant voiced similar responses to 

Plaintiff's discovery. 

In response to Plaintiff's summary judgment motion, 

Defendant made no denial that the account was his; offered no 

challenge as to the amount sought; and offered nothing to 

controvert Plaintiff's claimed ownership of the account. 

What Defendant did state was that his pleaded denial had 

changed from a lack of knowledge or information, to "Plaintiff's 

failure to provide proof" of its ownership and right to collect. 

His denial is not a denial at all but simply his refusal to 

admit. Defendant's discovery responses make evident his lack of 

candor or substantive defense. 

The motion judge had the benefit of Plaintiffl s Managing 

Director's Certification and its assignor's Affidavit as well as 

18 consecutive monthly credit card periodic statements from July 
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13, 2009 to January 12, 2011 including the last billing 

statement. Defendant offers not one contrasting fact to 

challenge either Plaintift's ownership or his obligation for the 

account balance. There is but one overwhelming conclusion: 

Defendant offered no challenging fact because there was no 

factual controversy. 

From all sources, there was no doubt that the amount due to 

Plaintift from Defendant was $12,487.36. In the face of same, 

Defendant took the calculated risk to say nothing. This choice 

was his to make in response to the Plaintiff's motion. Such 

choice, however, was not available in connection with the 

discovery sought by Plaintiff, i.e. Interrogatories and Requests 

for Admission. Same, with Defendant's responses thereto, were 

also before the motion judge. 

There is an obligation on all litigants to answer discovery 

completely and honestly. Our discovery rules must not be 

trivialized. Parties and their counsel must stand ready to 

admi t the truth of relevant matters where no real controversy 

exists. Defendant's discovery responses reflect willful, 

purposed evasiveness. 

This case is an important opportunity for this Court to 

discuss the interplay between N.J.R.E. 101(a) (4) and N.J.R.E. 

803(c) (6). Here, Defendant evaded open and honest inquiry. In 

his ruling, the motion judge noted Defendant's silence. This 
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Court must recognize that under N.J.R.E. lOl(a) (4), in civil 

matters where no bona fide dispute exists, the court may receive 

relevant evidence without regard to the exclusionary rules. 

The motion court had the right to review all of the proffered 

evidence and its decisions as to same must be affirmed as within 

its discretion. With. the evidence so lopsided, the entry of 

summary judgment in Plaintiff's favor must be affirmed. 
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STATEMENT OF FACTS 

The instant matter is an action to collect a defaulted 

Chase Bank USA, N. A. ("Chase") credit card account in the name 

of the Defendant. (DA-1a) . Same was opened on August 16, 2004. 

(DA-111a, at ~6, Supplemental Certification of Lawrence A. 

Whipple, Jr. , Plaintiff~s Managing Director) ("Supplemental 

Whipple Cert.") i (DA-99a, Certification of Daryl J. Kipnis, Esq. 

at ~8 ("Kipnis Cert. /I) (DA-I04a, 105a). The last payment on the 

account was made on June 7, 2010. Supplemental Whipple Cert. 

~6, ~8, <J[19, (DA-111a-113a) (DA-153a) i Kipnis Cert. ~8. (DA-

99a) (DA-104a, 105a). That payment was in the amount of $300.00. 

The next payment due thereafter was scheduled for July 9, 2010. 

Supplemental Whipple Cert. ~19 (DA-113a) (DA-153a). Defendant 

failed to make that payment. Supplemental Whipple Cert. ~6, ~20, 

(DA-l11a, 113a) (DA-156a) . As authorized by federal regulations 

(65 Fed.Reg. 36,903 (PA-1a,4a», Chase charged the account off 

six months later. Supplemental Whipple Cert. ~6 (DA-111a). The 

charge-off is reflected in the final periodic account statement, 

being the period account statement for the billing cycle ending 

on January 12, 2011. Supplemental Whipple Cert. ~26 (DA-

113a) (DA-185a). At the time Chase charged-off the account, the 

balance due thereon was $12,487.36. Libretta Affidavit (DA-
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189a); Whipple Cert. <][6, <][26 (DA-111a- 113a) (DA-185a), Kipnis 

Cert. <][8 (DA-99a) (DA-104a, DA-105a). 

On June 23, 2011 Chase assigned all of its rights, title 

and interest in the account to Main Street Acquisition Corp. 

("Main Street"). Libretta Affidavit (DA-18 9a); Whipple Cert. <J[7 

(DA-112a) (DA-117a). Immediately thereafter, Main Street assigned 

all of its rights to MSW Capital on July 

Affidavit (DA-189a); Supplemental Whipple 

18, 2011. Libretta 

Cert. <][<][3-5 (DA-

lIla) (DA-115a) . Since then no one has challenged MSW Capital's 

ownership of the account. Supplemental Whipple Cert. <J[28 (DA-

113a), and no payments have been received thereon. Whipple 

Cert. <][26. (DA-113a) . 

Same was referred to collection on or about. January 12, 

2012 in the said amount of $12,487.36. [Take note that 

plaintiff's Case Information Statement reflects the sum of 

$12,923.17. That figure is a transcriptional error by appellate 

counsel.] 

PROCEDURAL HISTORY 

On January 27, 2012, Pressler and Pressler, LLP 

("Pressler") sent a letter to Defendant. The letter is addressed 

to "Azeem H. Zaidi" and mailed to "21 Pueblo Ct., Morganville, 

NJ 077512007". Certification of Steven A. 

(hereinafter the "Lang Cert. ") (DA-52a) (DA-56a) . 
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27, 2012 letter states that MSW Capital had purchased 

Defendant's Chase-Wamu Account, account number 4185863460635816 

(the "account") and that the amount due thereon is $12,487.36. 

The United States Post Office did not return the January 27, 

2012 letter, nor did Defendant respond thereto. Lang Cert. 

(DA-52a) . (Note: As set forth. in the Lang Cert. '16, 

(DA-53a, 54a) the assets of Wamu were sold to Chase on September 

28, 2008.) 

MSW Capital's complaint was filed on March 13, 2012. Lang 

Cert. '5. (DA-1a) (DA-52a) and was assigned docket number MON-

DC-004774-12 by the Superior Court of New Jersey, Law Division, 

Monmouth County, Special Civil Part. Same sought to collect 

$12,487.36 plus costs and interest for a total of $12,556.31. 

[Note: Plaintiff's Case Information Statement incorrectly 

reflects $12,923.17 as having been sought. 

Defendant called Plaintiff's counsel on April 5, 2012 to 

determine whether MSW Capital would accept less than the amount 

due. See Lang Cert. '6 (DA-52a). At no point during that 

conversation did Defendant deny that the subj ect account was 

his, or that the am~unt due thereon is $12,487.36, or that 

Plaintiff owned the account. 

Defendant filed a pro se Answer to the complaint on or 

about April 16, 2012. (DA-2a, 3a). Defendant did not serve any 

discovery. Kipnis Cert. '3. (DA-99a) . 
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Interrogatories and Requests to Admit on April 23, 2012. Kipnis 

Cert. ~4-~7. Defendant's non-responsive answers to same were 

served on May 18, 2012. (DA-36a-42a) . MSW Capital's summary 

judgment motion was filed and served June 14, 2012. Lang Cert. 

CJ[8. (DA-53a). On June 25, 2012, Philip D. Stern, Esq. formally 

entered the case as Defendant's counsel by Substitution of 

Attorney dated June 21, 2012 and filed opposition to Plaintiff's 

motion on June 25, 2012. Lang Cert. ~9. (DA-53a) (DA-58a) (DA-

44a). Said opposition consists of Defendant's June 21, 2012 

certification (DA-45a) and brief. ( *) • On June 29, 2012, 

Defendant filed his motion for summary judgment (DA-46a) to 

which Plaintiff filed its combined reply and opposition. (DA-

50a through 190a). 

191a) . 

Defendant filed his brief in reply. (DA-

On July 13, 2012 the Hon. James J. McGann, J.S.C. heard 

oral argument on the parties' respective motions, granting 

Plaintiff's motion from the Bench. (T41-25). On July 23, 2012, 

Judge McGann entered an order granting Plaintiff's motion for 

summary judgment. (DA-4a) . On July 30, 2012, Plaintiff's 

judgment was docketed and was assigned docket number DJ-156235-

12. (*) On August 27, 2012, Defendant filed his Nbtice of 

Appeal as to the summary judgment order and the order denying 

his summary judgment motion. See DA-9a, subpart 5. Although 

Defendant references the order denying his cross-motion for 
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summary judgment, Plaintiff's Counsel is unaware that a written 

order or ruling to such effect was ever made. The denial was 

implied by the relief granted to Plaintiff. Defendant's cross-

motion for summary judgment must therefore be regarded as a 

misdesignated pleading i.e. treated by the motion court as part 

and parcel of Defendant's opposition to Plaintiff's summary 

judgment and not as independent request seeking affirmative 

relief. Regardless of the treatment accorded such filing or the 

implied disposition, absent written order Defendant's appeal 

thereof is inappropriate. 
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LEGAL ARGUMENT 

STANDARD OF REVIEW ON APPEAL 

The determination of whether or not a trial court erred in 

its grant of a summary judgment motion is a question of law. 

Shaler v. Toms River Obstetrics Gynecology Assocs., 383 N. J. 

Super. 650, 657 (App. Div.) certif. den. 187 N.J. 82 (2006). As 

such it is a de novo review wherein the first task is to decide 

whether any material issues of material fact exist, and then, to 

determine whether the application of law by the motion judge was 

correct. See Hammer v. Thomas, 415 N.J. Super. 237, 245 (App. 

Div. 2010), certif. den. 205 N.J. 100(2011). 

The summary judgment standard is well-settled. Rule 4: 46-

2(c), "Proceedings and Standards on Motions", provides that 

summary judgment should: 

be rendered forthwith if the pleadings, 
deposi tions, answers to interrogatories and 
admissions on file together with the 
affidavits, if any, show that there is no 
genuine issue as to any material fact 
challenged and that the moving party is 
entitled to a judgment ... as a matter of law. 

Determining whether a genuine issue of material fact exists 

requires the court to consider "whether the competent evidential 

materials presented, when viewed in the light most favorable to 

the non-moving party, are sufficient to permit a rational fact 
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finder to resolve any disputed facts in favor of the non-moving 

party." If there is a "single, unavoidable resolution of a 

disputed fact, there is no di~pute as to the issue for purposes 

of R. 4:46-2." Brill v. Guardian Life Ins. Co., 142 N.J. 520, 

539-540 (1995). 

Vague assertions do not create an issue of fact. See, e.g. 

MRC Receivables Corporation v. Gottesman, 2007 N.J. Super. 

Unpub. LEXIS 965 (App. Div. 2007) (holding that an account 

debtor's claim that he "was not sure" was insufficient to defeat 

an assignee of a defaulted credit cared account's motion for 

summary judgment) . Likewise, "bare conclusions in the 

pleadings, without factual support in tendered affidavits, will 

not defeat a meritorious application for summary judgment." 

Peterson v. Township of Raritan, 418 N.J. Super. 125, 132 (App. 

Div. 2011). 

While a deserving litigant should be afforded a trial, it 

is equally important that courts not permit a deserving movant 

to be put through the expense and stress of a "long and 

worthless trial." When the evidence is so lopsided in favor of 

the movant the Court should "not hesitate to grant summary 

judgment." Brill, at 540. The burden is on the non-movant to 

"come forward with evidence that creates a genuine issue as to 

any material fact challenged." Brill, at 529. That burden 

cannot be met by offering "only facts which are immaterial or of 
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an insubstantial nature, a mere scintilla, '[f]anciful, 

frivolous, gauzy or merely suspicious.' Id. 

The motion court made a reasoned finding that the account 

is now owned by Plaintiff and the credit card was used by 

Defendant and due in the amount of $12,487.36. In so finding 

the court admitted/noted the following as evidence or 

evidential: 

a) Affidavit of Paul Libretto, Vice President of Main 

Street (DA-189); 

b) Certifications of Lawrence A. Whipple, Managing 

Director of Plaintiff (DA-25a) (DA-llla); 

c) The 18 consecutive monthly credit card statements 

covering the period from July 13, 2009 to January 

12, 2011 inclusive of the last billing statement 

showing a balance of $12,487.36 as due (DA-119a-DA-

187a) ; 

d) The failure of the Defendant to dispute that the 

account was his, or that he did not receive any of 

the said 18 monthly statements, or that he did not 

make any of the transactions set forth thereon, or 

that he has been paying the debt over to some other 

entity that MSW (DA-45a) (T40-8 through T41-8); and 

e) Defendant had notice of the transfer by Plaintiff's 

counsel January 27, 2012 letter (DA-56a). 

11 



These evidentiary rulings are wi thin the sound discretion 

of the trial court and may not be disturbed on appeal in the 

absence of an abuse of discretion. See Estate of Hanges v. 

Metropolitan Property & Casualty Insurance, 202 N.J. 369 (2010). 

The Plaintiff's certifications and its assignor's 

affidavit, 

admissible. 

based on personal knowledge, are competent and 

(T41-9 through 18) . Same provide unrebutted 

evidence of Plaintiff's ownership of the defaulted account by 

transfer from Main Street who received the account from Chase. 

Plaintiff's records are maintained electronically (DA-25a, par. 

2) • 

Among the 18 consecutive monthly statements was the last 

billing statement (DA-185a) which was referred to by the motion 

judge as the "final billing statement". (T40-5) . Same were 

attached to the Supplemental Certification of Mr. Whipple. (DA-

113a at par. 26). These documents would have been prepared by 

the original creditor, Chase. Because of same, Defendant argues 

that same are hearsay. Thus even if the certification itself 

was competent, such documents might nonetheless constitute 

included hearsay. 

The motion court made it a point to make detailed note of 

Defendant's failure to raise substantive dispute to any alleged 

fact. (T40-8-T41-8) Whether or not the said 18 consecutive 

monthly statements might have been subject to a hearsay 
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exclusion, a point not conceded, in the absence of a genuine 

dispute, the motion court was free to receive same as evidential 

under N.J.R.E. 101 (a) (4). 

Judge McGann's ruling for the reasons expressed constitute 

the implicit consideration and 

evidentiary objections. With 

statement" in evidence (DA-185a) 

overruling 

Plaintiff's 

of Defendant's 

"final billing 

(T40-1-6), the motion judge 

found that the requirements of R. 6: 6-3 (a) had been met per 

Colvell, the controlling authority. 

MSW Capital, LLC ("MSW Capital") respectfully submits that 

application of the foregoing entitles it to summary judgment. 

The Defendant has offered no substantive challenge to 

Plaintiff's claim of ownership or any other factual issue 

relevant hereto. In such light, without conceding Defendant's 

claims disputing the competency of Plaintiff's evidence, no bona 

fide dispute exists. N.J.R.E. 101(a) (4) allows the Court to 

consider any relevant evidence in the absence of a bona fide 

dispute. See Jugan v. Pollen, 253 N. J. Super. 123, 136 (App. 

Div. 1992). A bona fide dispute requires a genuine factual 

conflict. See Senders v. CNA Ins. Cos., 212 N.J. Super. 518 

(Law Div. 1986). 

The applicable burden in civil matters generally is proof 

by a preponderance of the evidence. N.J.R.E. 101(b) (1). 

Liberty Mut. Ins. Co. v. Land, 186 N.J. 163, 169 (2006). Here 
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the Plaintiff has met its burden on the issues of its ownership 

of the subj ect account, the balance due, and the Defendant's 

responsibility therefor. It did so by introducing the relevant, 

competent, and uncontroverted evidence before the motion court 

in the form of the Certifications of its Managing Director, 

Lawrence A. Whipple, Jr., (DA-25a and 111a) and the documents 

annexed thereto, including the last (DA-185a) and prior monthly 

billing statements (DA-119a through 183a), as well as the 

Affidavit of Paul Libretta, Vice-President (DA-189a) of its 

assignor, Main Street Acquisition Corp. ("Main Street"), as to 

its unconditional acquis it ion of the subj ect account and its 

unconditional transfer to Plaintiff. As the motion judge 

appropriately noted in its application of the Brill standard, 

the totality of the evidence was entirely one-sided, competent, 

and mandated the entry of judgment in Plaintiff's favor. 

Further, the motion court noted and applied the standards as 

announced in LVNV Funding, LLC v. Colvell, 421 N.J. Super. 1 

(App. Div. 2011) i.e., that R. 6:6-3(a) is a guide to determine 

the sufficiency of proofs adduced in support of a request for 

summary judgment. (T39-22 through T41-25) . 

The motion judge made the following findings and 

conclusions: 

FINDINGS OF FACT (" FOF") 

1. Defendant was the holder of a Chase credit card account 
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having number 4185 8634 6063 5816 that went into default 

and was closed on 1/21/11. (T40-4 through T42-1) (DA-119a 

through DA--185a, the "final billing statement"). 

2. The amount due on the account is $12,487.36. (T40-4 through 

T 4 2 -1 ) ( DA -18 5 a) . 

3. MSW Capital purchased the subj ect credit card account from 

Main Street Acquisition Corp. on 7/18/11. (T41-9 through 

21) (DA-111a, page 5). 

4. Main Street Acquisition Corp. purchased the subj ect credit 

card account from Chase on 6/28/11. (T41-9 through 21) (DA-

189a) . 

5. MSW Capital is the owner of Defendant's defaulted Chase 

credit card account. (T41-14 through 21) . 

6. Defendant received notice of the transfer on 1/27/12. (T36-

20) (T41-21). 

7. As to the final and all other monthly billing statements, 

Defendant does not dispute that he received them, that the 

bills were correct, or that the transactions thereon were 

not his. (T40-11 through T41-18) . 

CONCLUSIONS OF LAW ("COL") 

1. MSW Capital is the owner of Defendant's defaulted Chase 

credit card account. (T41-11 through 21). 
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2. MSW Capital has the required standing to commence the 

instant collection against Defendant. (THIS FINDING IS 

IMPLIED WITHIN THE EXPRESS FINDING IN "COL #1" ABOVE.) 

3. Lawrence A. Whipple, Jr., as the Managing Director of MSW 

Capi tal was competent to certify that the subj ect account 

was purchased by MSW Capital. (T41-11 through 21). 

4. Paul Libretta, as the Vice-President of Main Street 

Acquisition Corp. was competent to certify that it 

purchased the Defendant's defaulted Chase credit card and 

thereafter transferred same to MSW, 

through 21). 

Capital. (T41-11 

5. Defendant received notice of the said transfer by letter 

dated January 27, 2012. (T41-21 through 23) (DA-56a). 

6. The decision in LVNV Funding LLC v. Colvell, 421 N.J. 

Super. 1 (App. Di v . 2011) is the polestar when reviewing 

the proofs submitted as part of a party's request for 

summary judgment. (T40-3) • 

7. Per Col veIl, the submission of the last billing statement 

shall be sufficient to establish the instant Plaintiff's 

claim. (T38-23). 

8. Plaintiff has supplied not only the last billing statement 

but a number of statements addressed to the Defendant (T40-

4) to which he neither disputes that the account is his 
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(T41-7,8), or his receipt of the statements, or any of the 

transactions contained thereon (T40-11 through 19). 

9. Defendant makes no claim to have made payments upon the 

debt to any other entity other that Plaintiff, the present 

holder thereof. (T40-20) . 

10. No genuine issue of material fact exists. (T41-2S). 

12. The requirements of Colvell have been met i.e. establish 

Plaintiff's prima facie right to the entry of judgment in 

its favor in the amount of $12,487.36 plus costs. (T41-23 

through T42-2) . 

POINT I 

NEW JERSEY'S DECISIONAL LAW DEFINES 
WHAT PROOFS CONSTITUTE COMPETENT 
EVIDENCE TO ESTABLISH OWNERSHIP OF 
PERSONALTY. 

Plaintiff notes that Defendant's use of the terms "j unk-

debt" and "junk-debt buyer" are derogatory in nature, solely 

designed to cast those who either purchase or seek to collect 

same as unsavory. Inexplicably, Defendant concludes that "junk-

debt" Le., charged-off, defaulted credit card obligations are 

"worthless debt". To such feints, there is neither support nor 

justification to suggest that the instant Defendant's subject 

credit card debt is neither owed nor due as claimed. 
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Defendant cites AT&T Mobility LLC v. Concepcion, --- U. S. 

131 S.Ct. 1740 (2011) as part of his proposition that proof 

of ownership requires proof of "the chain of assignment" (08-8-

21,22). A review of this opinion concerning class-action 

waivers in the consumers' arbitration agreements reveals no such 

discussion. 

Defendant cites three foreign federal district court 

opinions on the chain-of-title issue beginning with Webb v. 

Midland Credit Management, Inc. ("Midland") , 2012 U.S.Dist. 

LEXIS 80006 (N.D. Ill., E.D., May 31, 2012). Same discusses the 

availability of arbitration to a debt-buyer as assignee under 

Webb's agreement with the original creditor, Citibank. The 

court held that Midland's proofs, in affidavit or declaration 

form with attachments, were insufficient to demonstrate an 

"unbroken chain of assignment". (Id., p. 16). 

That decision is, however, not relevant to the instant 

matter where neither party seeks enforcement of an arbitration 

clause. More importantly, the decision is at odds with 

decisions rendered by other judges of the Eastern Division of 

the Northern District of Illinois. See Krawczyk v. Centurion 

Capital Corporation, et al., 2009 U.S.Dist. LEXIS 12204 (N.D. 

Ill., E.D. 2009) wherein the court held that the certifications 

of various assignees as to the assignments and account details 
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were admissible as exceptions to the hearsay rule. Id., p. 11-

18. 

As recognized by the Massachusetts Supreme 
Judicial Court in Beal Bank, SSB v. Eurich, 
"[t] he problem of proving a debt that has 
been assigned several times is of great 
importance to mortgage lenders and financial 
institutions." 444 Mass. 813 [West citation 
omitted] . (Mass. 2005) [citation omitted]. 
Gi ven the common practice of financial 
insti tutions buying and selling loans, the 
court in Beal determined that it is normal 
business practice to maintain accurate 
business records regarding such loans and to 
provide them to those acquiring the loan .... 

Although Kavanaugh did not author the record 
in question, the business record exception 
does not impose any such requirement. 
[citation omitted] Kavanaugh's affidavit, 
testifying to the records that Centurion 
received from Capital One, is reliable and 
can be relied upon in support of summary 
judgment. And for the same reasons, the 
affidavi t of Peter Fish is deemed reliable 
and also can be used in support of 
Defendant's motion for summary judgment. 
Id., p. 16. 

The second (of three) foreign decisions cited by Defendant 

is Hengeller v. Brumbaugh & Quandahl, P.C., LLO, 2012 U.S.Dist. 

LEXIS 131125 (D.Neb. 9/12/12). Hengeller, however, again dealt 

with the ability of the purported assignee to compel arbitration 

according to the terms of a cardmember agreement. In its 

denial, without prejudice and pending further discovery, the 

u.S. District Court of Nebraska found the debt-buyer's proofs as 

19 



to the actual terms of the agreement lacking foundation and 

especially in the face of "Hengeller's evidence that she did not 

live at the address [to where the cardmember agreement was 

mailed] and did not receive the [monthly credit card] 

statements." Id., p. 18. This widely different fact pattern 

must be noted. In Hengeller, the defendant certified to non-

receipt as well as non-use of the credit card. Here, Defendant 

makes no such statements either about the card as his or the 

balance as claimed. See Defendant's Certification in opposition 

to the motion for summary judgment. (DA-45a, 49a). 

As his third (of three) foreign federal decision Defendant 

cites Matute v. Main Street Acquisitions Corp., 2012 u. S. Dist. 

LEXIS 142589 (S.D.Flo 10/2/12). Again, the issue is whether or 

not the debt-buyer can compel arbitration in accordance with a 

contested cardmember agreement. In Matute, the court was 

persuaded by the decision in Webb, supra, and denied the motion 

to compel arbitration under the Federal Arbitration Act. In so 

doing , it noted that the debt-buyer's proof was limited to its 

declaration of ownership and "no sales documentation regarding 

[the credit card] account to [the debt-buyer] or any sales or 

acquisition information tracing the sale [from the original 

creditors] ." Id., p. 6,7. Such was a matter to be decided 

under either federal or state law. See fn 6 of Arthur Anderson 

LLP v. Carlisle, 556 u.S. 624, 129 S.Ct. 1896, 1902 (2009). 
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There is no indication that New Jersey law was utilized in the 

Matute Court's decision. Here again a disparate factual pattern 

exists. Moreover, while Defendant's brief raises generalized 

concern over illegitimate claims (DB-II, 12), Defendant never 

made any such factual allegations. 

Here, pursuant to the law of the State of New Jersey, 

discussed infra, competent evidence of Plaintiff's ownership of 

the subject account was expressed in the said Certifications of 

its Managing Director, Lawrence A. Whipple, Jr. As noted by the 

motion judge, the totality of the evidence on the issue and the 

lack of any dispute supported entry of summary judgment in 

Plaintiff's favor. (T40-T42). Defendant nonetheless argues that 

MSW Capital failed to prove its ownership. 

It has long been the law of this State that proof of 

ownership sufficient to prevail on a claim may be presented 

solely by testimony alone. Indeed, the testimony of an 

individual as to a claim of right to property is competent proof 

of such fact. See WaIn v. Hance's Adm'rs, 53 N.J. Eg. 668 (Sup. 

Ct. 1895). There the court held: 

But in her testimony he says it belonged to 
her husband, and that he never claimed to 
have owned it. This testimony from her own 
lips must forever settle this branch of the 
case against her... I found above, according 
to the ,testimony of Mrs. WaIn herself, that 
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this personal property was the property of 
William Wain, her husband. 

Similarly, in Lubinsky v. Court of Common Pleas of Passaic 

County, 15 N.J. Misc. 183 (Sup. Ct. 1937), the court held that 

the unrebutted testimony of a person claiming ownership was 

sufficient as a matter of law to support the entry of judgment 

in the claimant's favor. Lubinsky involved a levy on personal 

property. The plaintiff claimed that he, rather than the 

judgment debtor owned that property. In affirming a verdict in 

favor of the plaintiff/claimant, the court stated: 

The testimony as to ownership was all in his 
favor and the circumstances which the 
prosecutor claims to be suspicious and to 
the contrary, were not sufficient to justify 
submission of the case to the jury. The 
judgment is affirmed, with costs. 

Id. at 184. See also Moran v. Joyce, 125 N.J.L. 558 (Sup. Ct. 

1941), aff'd, 27 N.J.L. 562 (E&A 1942) (uncontroverted testimony 

without counter evidence was sufficient as a matter of law to 

support a ruling that the claimant owned the property at issue). 

Defendant's reliance on Sullivan v. Visconti, 68 N.J.L. 543 

(Sup Ct. 1902), aff'd 69 N.J.L. 452 (E&A 1903) is misplaced. 

There, the. court held that no particular form of proof is 

necessary to prove the assignment of an intangible. The court 

stated: 
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Here, 

The policy of this state, from an early 
period, has been liberal with respect to 
assignments of choses in action. 

It is indeed, settled that where the suit is 
brought by the assignee in his own name he 
must aver and prove that the cause of action 
was, in fact, assigned to him. [citation 
omitted] . 

But there is nothing in this rule that 
prescribes or makes necessary any particular 
form of assignment. 

But it was long ago held by this court that 
an assignment of a chose in action, in order 
to be valid at law, does not even require to 
be in writing. [citation omitted]. Id. at 
550. 

as noted above, MSW Capital's managing member 

certified that it purchased the account. That testimony is 

sufficient proof of its ownership in the absence of any contrary 

proofs. 

Moreover, it must be considered that MSW Capital's 

possession of the said 18 consecutive monthly billing statements 

covering the period from July 13, 2009 to January 12, 2011 also 

evidences its ownership. As stated in Lawrence A. Whipple, 

Jr.'s Certification (DA-112, par. 8), it requested copies of 

monthly statements from its predecessor in title, Main Street, 

who received same from the original creditor. Various state 
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and federal laws impose strict limits on the information that a 

credit card issuer can share with non-affiliated third parties. 

See e. g. 15 U. S. C. §6801 of the Gramm-Leach-Bliley Act; 12 CFR 

§§ 1016.1 et seq. (Regulation P) et seq. and 12 CFR §216. Given 

the restrictions imposed on an issuer's ability to share 

consumer information, especially account information, MSW 

Capital's access to and possession of the periodic Account 

statements is additional, significant indicia of its ownership 

of the Account. See Bergen v. Van Liew, 36 N.J. Eg. 637, 638-639 

(E&A 1883) wherein it was held that that possession is 

presumptive evidence of ownership. 

In addition, Plaintiff's proofs included the July 6, 2012 

Affidavi t of Paul Libretta, Vice-President of Main Street (DA-

189a), the entity which purchased Defendant's defaulted Chase 

account directly from Chase, and thereafter assigned same to 

Plaintiff. Mr. Libretta was competent to offer his sworn 

statement to such effect and the motion judge so found. (T41-9 

through 18). He had personal knowledge of the books and records 

of Main Street and his sworn statement was therefore competent. 

Although not required by the above-cited New Jersey law to 

establish its ownership, same provides the complete chain of 

ownership from Chase (the original creditor) to Main Street and 

finally to Plaintiff. In the absence of any substantive 

evidence to the contrary, Plaintiff's ownership affords such 
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sufficient stake to proceed against Defendant. Without any 

genuine issue of fact thereabouts, its ownership and therefore 

its standing is so established. 

In moving to conclusion, Defendant cites LVNV Funding 

L.L.C. v. Colvell, 421 N.J. Super. 1 (App. Div. 2011), as the 

courts of this State's foray into the sufficiency of proofs in 

debt-buyer cases. Unlike the proofs submitted and as expressly 

noted by the motion judge herein (T38,39), the record in Co1vell 

was scant, did not contain the last billing statement issued on 

the account, and non-conforming to the proofs required under R. 

6:6-3(a) for the entry of a default judgment. Said rule allows 

the clerks of the Special Civil Part to enter judgment after 

defaul t based on a defendant's failure to answer or otherwise 

appear if the claim is for a sum certain. As noted and as 

applied by the motion judge (T40-3), such rule was to be used as 

a guide to determine the sufficiency of the proofs submitted in 

a summary judgment application. 

Though aspects of the holding in Colvell are disapproved of 

by Plaintiff's counsel, i.e., whether a creditor must show 

"transactions" even if none appear on the last billing 

statement, those differences are not an issue. Here, Plaintiff 

supplied multiple billing statements, replete with various 

transactions regarding the subject account of Defendant without 

factual challenge. Here also, Plaintiff supplied Defendant's 
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credit report entry pertaining to the subject account (DA-104a, 

105a), again without substantive challenge. Such corroborates 

the delinquency, closing, the last payment date of June, 2010 

(DA-153a), the final balance due (DA-I05) (DA-153a) and sale of 

the account. Finally, Defendant's own evasive and incomplete 

responses to Plaintiff's Requests for Admissions (DA-30a-42a) 

must be considered as ei ther his admission of the substantive 

merits of Plaintiff's claims, or as his inability to interpose 

either a factual or legal defense. The holding in Colvell 

supports the motion court's grant of summary judgment. 

In closing his Point I Defendant references a number of New 

York cases and one from Pennsylvania. The New York cases, each 

decided under New York procedural and substantive law, bear the 

following: NOTICE: THIS OPINION IS UNCORRECTED AND WILL NOT BE 

PUBLISHED IN THE PRINTED OFFICIAL REPORTS. See DNS Equity Group 

Inc. v. Lavallee, 26 Misc.3d 1228 (A) (N. Y . Dist. Ct. 2010) 

(summary judgment denied as noted without documentary proof); 

Rushmore Recoveries X, L.L.C. v. Skolnick, 15 Misc.3d 1139(A) 

(N. Y. Dist. Ct. 2007) (application of business records exception 

only to assess movant's summary judgment proofs); and LVNV 

Funding LLC v. Delgado,' 24 Misc.3d 1230(A) (N.Y.Dist.Ct. 2009) 

("Sewer-Service" of process). Same are therefore neither 

binding nor persuasive. Moreover, LVNV v. Delgado , involving 

defecti ve service of process, has nothing to do with a court's 
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review of submitted proofs. Similarly in Commonwealth Financial 

Systems, Inc. v. Smith, 2011 PA.Super. 30 (Superior Court 2011), 

the Superior Court of Pennsylvania affirmed the Court of Common 

Pleas order at trial denying the debt-buyer's request to admit 

certain documents into evidence. In Commonwealth, the Defendant 

challenged the lack of "circumstantial trustworthiness" as would 

require a certification from the original creditor or 

intervening assignee. 

Such a requirement exists under that part of Pa.R.E. 803(6) 

which states that, "unless the sources of information or other 

circumstances indicate lack of trustworthiness". This 

essentially paraphrases New Jersey's business records exception, 

N.J.R.E. 803(c) (6) wherein the overarching concern is also one 

of trustworthiness. The monthly statements as produced by 

Plaintiff, however, are clearly trustworthy and corroborated by 

the Affidavit of Plaintiff's Assignor's Vice President, Paul 

Libretta, (DA-189a) and the entries in Defendant's credit report 

about the subject account. (DA-l04a, 105a) . Plaintiff's 

predecessor purchased the account directly from the original 

creditor whose first-hand information reflects the instant 

account in the name of the Defendant with a balance due of 

$12,487.36. ( DA -18 5 a ) ( DA -1 0 5 a) . 

However, even if N.J.R.E. 803(c) (6) was perceived to bar 

Plaintiff's production, it is not the only evidence rule 
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applicable to considerations of Defendant's monthly statements. 

N.J.R.E. 101(a) (4) allows the production of evidence without 

regard to the exclusionary rules in civil matters either by 

stipulation of the parties or by any means in the absence of a 

bona fide dispute. Here, in the absence of any substantive 

dispute by Defendant in either his pleadings (a general denial), 

and his evasive and incomplete responses to Plaintiff's 

discovery, no bona fide issue existed as was duly noted by the 

motion judge in rendering his decision. (T40-T41) . Plaintiff's 

proofs were properly available for consideration. 

Commonwealth, supra, is therefore inapplicable. 

POINT II 

THE COURT OVERRULED ZAIDI'S EVIDENTIARY 
RULINGS AS IMPLIED BY ITS GRANT OF 
SUMMARY JUDGMENT IN MSW CAPITAL'S FAVOR. 

Defendant argues that the motion judge failed to rule upon 

his objections to the proofs adduced by Plaintiff in support of 

its motion for summary judgment. The grant of summary judgment 

implies that the motion court considered and overruled his 

objections as it expressed its findings on the record after 

argument. It found that the Certifications of Plaintiff's 

Managing Director (DA-25a and DA-111a) and the Affidavit of Paul 

Libretta, the Vice President of Plaintiff's predecessor in title 
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(DA-189a), based on their personal knowledge, were competent, to 

establish that the account "was transferred to their respective 

companies". (T41-11 through 17). As noted, their statements "in 

conjunction with the transfers themselves I find is sufficient 

to establish proof that it was transferred." 

Whether as exceptions to hearsay N.J.R.E. 803(c) (6) or in 

the absence of bona fide dispute N.J.R.E. 101(a) (4), the court 

also accepted the 18 consecutive monthly statements in evidence 

and declared that the Plaintiff had complied with the 

requirements of Colvell to establish its prima facie entitlement 

to the requested relief. (T41-23, 24). To argue that the 

failure of the motion court to publish rulings on Defendant's 

evidence obj ections constitutes the court's failure to consider 

the applicable evidentiary standards is incorrect. It 

necessarily overruled same. 

As part of its rulings, the motion court ruled that there 

was no dispute raised by the Defendant about either the account, 

his use thereof, the transactions as recorded on the statements, 

his receipt of the account statements, or as to the amount 

claimed as due. (T40-1-T41-25) . What Defendant had offered is 

expressed in a one-page Certification dated June 21, 2012 (DA-

45a and repeated at DA-49a). Therein he states: 

2. In the Complaint, Plaintiff alleges to be a 

successor to an account between "Chase-Wamu" and 
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me and alleges that I am indebted to Plaintiff ... 

4. I still deny those allegations. The factual 

basis for my denial is Plaintiff's failure to 

provide proof that it owns the alleged account 

and proof that I am indebted to Plaintiff in any 

amount. 

Defendant clearly recognized his dilemma leaving him to 

manufacture a dispute by incorrectly describing this, his legal 

position, as his "factual basis". While a denial based on 

knowledge, or even a lack thereof, could constitute a factual 

basis, a denial based on not being presented "proof", is not a 

statement of fact at all. Same merely translates to be one's 

refusal to admit. Even in paragraph 3 of said Certification 

(DA-45), Defendant sets forth his position as was pleaded, and 

not as fact: 

3. In my Answer, I denied that Plaintiff owns 

the alleged account and that I am indebted 

to Plaintiff because I was without knowledge 

or information sufficient to form a belief 

as to the truth of the allegations. 

Consequently, as I stated in my Answer, I 

left Plaintiff to provide proof. 

In response to Plaintiff's motion, Defendant offered no 
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fact to show that the account was either not his or not owed in 

the amount as claimed. Defendant's claim that MSW Capital 

failed to provide proof is astonishing in that he elected to 

forego serving discovery demands. (DA-99a, Certification of 

Plaintiff's Counsel, Daryl J. Kipnis, at par.3.) 

It is well established that a general denial "without 

factual support in tendered affidavits" is insufficient to 

defeat a motion for summary judgment. Petersen v. Township of 

Raritan, 418 N.J. Super. 125, 132 (App. Div. 2011). The proofs 

adduced before the motion court lead only to one conclusion -

that Defendant is responsible for the amounts claimed due. See, 

generally, Adler Quality Bakery, Inc. v. Gaseteria, Inc., 35 

N.J. 55, 72 (1960). It is equally well established that 

conclusory, self-serving statements set forth in a certification 

cannot defeat a motion for summary judgment. Brae Asset Fund, 

L.P. v. Newman, 327 N.J. Super. 129, 134 (App. Div. 2011); 

Triffin v. Somerset Valley Bank, 343 N.J. Super. 73, 87 (2001). 

Triffin is particularly instructive. Plaintiff Triffin was 

a purchaser of dishonored checks. He moved for summary judgment 

against Hauser Co., the drawer of one such check. Hauser's 

opposition to the motion relied on its general denials set forth 

in its pleadings as well as a self-serving certification that 

was devoid of any factual allegations. Not surprisingly, the 

trial court granted Triffin's motion for summary judgment. In 
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affirming that decision the Appellate Di vi sion rej ected Hauser 

Co.'s position stating: 

Hauser Co. provided no factual evidence 
tending to disprove [Triffin's proofs], 
relying instead on self-interested and 
conclusory statements. Consequently, the 
trial court did not err in finding that 
Hauser Co. had failed to provide any 
evidence of the invalidity of [Triffin's 
proofs] . 

Consequently, the trial court properly held, 
as a matter of law that [Triffin] was 
entitled to enforce the checks. 

There is no distinction between Hauser Co.'s lack of evidence to 

rebut Triffin's proofs and Defendant's lack of evidence to rebut 

MSW Capital's proofs in the case at bar. 

Plaintiff's proofs amply establish that the account was 

Defendant's, the amount owed thereon is $12,487.36, and that MSW 

Capi tal owns the Account. Its burden was the preponderance of 

evidence which, once met as here, shifted to Defendant to 

demonstrate that there is a genuine dispute. Brill v. Guardian 

Life Ins. Co., 142 N.J. 520, 529 (1995). Defendant failed to do 

so, offering no facts or other evidence. Indeed, that strategy 

may not have been one of his choosing. Where there simply are 

no facts to rebut or to otherwise challenge Plaintiff's claims, 

Defendant was left with no alternative but to question the 

reliability of Plaintiff's proofs, rejected below. 
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Defendant argues that the motion judge erred in finding 

that Defendant was notified of the assignment (DA-56a) on 

January 27, 2012 (D8-17) in the face of Defendant's conflicting 

factual issue regarding his alleged lack of notice. (DA-45a or 

49a, pars. 5-8) The January 27, 2012 letter was sent to inform 

Defendant of his right to request verification of the debt. 

Defendant did not respond to the letter. 1 The Court did not 

discard Defendant's contention about non-receipt of notice, only 

that the notice was sent. (T36-20) (T41-21) . Of greater 

importance, notice of the assignment, however, is not a material 

fact in the absence of some claim by him that he had made 

payment to one other than Plaintiff. As noted by the motion 

judge at T40-19: 

[Defendant] doesn't offer any information that he 
has been paying the debt to some other entity 
besides MSW. 

Actual notice is therefore not a material fact precluding the 

grant of summary judgment. 

In sum, Defendant's general denial in his answer to 

complaint is insufficient to defeat MSW Capital's right to 

summary judgment. His certification is Likewise devoid of fact. 

Petersen v. Township of Raritan, supra; Triffin v. Somerset 

I It is not Plaintiff's position that Defendant's failure to 
respond to the letter is an admission of liability. 
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Valley Bank, supra. The grant of summary judgment implies that 

the motion judge overruled Defendant's objections, reviewable 

under the abuse of discretion standard, and must be affirmed. 

Brill v. Guardian Life Ins. Co., supra, 142 N.J. at 540. 

POINT III 

PLAINTIFF'S PROOFS WERE ADMISSIBLE AND 
AMPLY BORE ITS BURDEN TO SUPPORT ITS 
MOTION FOR SUMMARY JUDGMENT. 

There are three principal elements to the claims against 

the Defendant which the proofs establish: a) that the account 

was Defendant's, b) the amount owed thereon is $12,487.36, and 

c) that MSW Capital owns the Account. 

The evidence upon which the motion judge relied to make 

these findings and conclusions are: 

-The Certification and Supplemental Certification of 

Lawrence A. Whipple, Jr., the Managing Director of 

Plaintiff (DA-25a) (DA-l1la) based on his personal 

knowledge; 

-The Affidavit based on personal knowledge of Paul 

Libretta, Vice President of Main Street, the entity a) 

to whom Chase sold the Defendant's defaulted account, 
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and b) which approximately one month thereafter, sold 

same to Plaintiff (DA-189a); 

-The monthly credit card billing statements, including 

the final billing statement showing the balance of 

$12,487.36 (DA-118a); 

-The Defendant's Answer (DA-2a) which stated: 

,"Denied. 
without 
sufficient 
truth of 
contained 
generally 
allegation 
and leaves 
proof"[;] 

Defendant is at this time 
knowledge or information 
to form a belief as to the 

the allegation (sic.) 
therein, and on that basis 
and specifically denies the 

(sic. ) contained therein, 
the Plaintiff to provide 

-The Defendant's Certification (DA-45a); 

-The July 18, 2011 Bill of Sale, pursuant to which 

Plaintiff acquired the Account from Main Street (DA-

115a) . See par. 5 of the Supplemental Whipple Cert., 

(DA-111a); and 

-The Bill of Sale pursuant to which Main Street 

acquired the subject account from Chase (DA-117a). 

See par. 7 of the said Supplemental Whipple Cert., 

(DA-111a) . 

It has long been the law in this state that proof need not 

be "conclusive". A document is admissible if the proponent makes 

a prima facie showing that the document is genuine and 
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authentic. In re: Blau's Estate, 4 N.J. Super. 343, 351 (App. 

Div. 1949). The law has not changed in the 63 years since Blau's 

Estate was decided. See e.g. Konop v. Rosen, 425 N.J. Super. 

391, 411 (App. Div. 2012). To the contrary, that sound precept 

is embodied in N.J.R.E. 901. Same provides: 

The requirement of authentication or 
identification as a condition precedent to 
admissibility is satisfied by evidence 
sufficient to support a finding that the 
matter is what its proponent claims. 

As applied here, the documentary evidence in the form of 

the 18 consecutive monthly billing statements showing activity 

from July 13, 2009 to January 12, 2011 are properly admissible, 

though subject to Defendant's opportunity to have submitted 

proofs to demonstrate any errors contained therein. 

In addition to the said Whipple Certifications (DA-25a) and 

(DA-111a), Plaintiff provided the Affidavit of its assignor, 

Main Street, by and through its Vice Pres ident, Paul Libretta 

(DA-189a) on his personal knowledge, thus likewise satisfying ~. 

1: 6-6, that the subject account was purchased by his company 

directly from Chase, the original credit issuer. Both persons 

clearly relate under oath/certification that their respective 

companies bought the subject account. Mr. Libretta 

unequivocally states that his company thereafter sold the 
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account to Plaintiff. These statements are competent and 

admissible as a matter of law without factual dispute. 

First, Chase Bank sold the account to Main Street as 

commemorated by the Bill of Sale. (DA-117a). Main Street then 

sold the account to Plaintiff pursuant to their "Bill of Sale 

and Assignment". (DA-115a) . Such is spread over the two 

Certifications of Lawrence A. Whipple, Jr. of Plaintiff (DA-25a 

and DA-llla) and the Affidavit of Paul Libretta. (DA-189a). At 

paragraphs 3 and 6 (beginning on DA-llla, Mr. Whipple provides 

the "Seller Data" that its assignor provided. concomitant with 

the sale. Same included all relevant information about the 

Account (DA-llla, Da-112a, pars. 3 and 6). That information 

included Defendant's name; his date of birth (redacted); his 

social security number (redacted); his address; the account 

number; the date on which the Account was opened; the date on 

which the last payment on the Account was made; the amount 

thereof; the date on which Chase bank charged off the Account 

and the balance due at that time. 

The reliability of that data is verified by the Libretta 

Affidavit (DA-189a), Defendant's January 25, 2012 credit report 

(DA-I04a, I05a) which was provided to the motion court as an 

attachment to the Certification of Daryl J. Kipnis, Esq. (DA-

a nd the said 18 monthly billing statements MSW 99a), par. 8, 

Capital produced. (See the Certifications of Lawrence A. 
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Whipple, Jr. (DA-25a) (DA-27a) (DA:-111a) (DA-119-187a) . As 

stated elsewhere, Defendant voiced no factual dispute as to the 

accuracy thereof, as was the motion court's finding. 

Each of these periodic account statements identifies Chase 

Bank as the original creditor. 2 Each is addressed to Defendant at 

the address wherein he continues to reside, 21 Pueblo Ct., 

Morganville, N. J. (See DA-2a). The $12,487.36 delinquent 

balance set forth on periodic Account statement for the last 

billing cycle (DA-185a) matches the delinquent balance set forth 

2 While Defendant does not dispute the fact that Chase Bank was 
the original creditor, he does deride MSW's counsel, Steven A. 
Lang's, inclusion of various filings concerning JP Morgan Chase 
& Co.' s acquisition of accounts formerly owned by Washington 
Mutual ("Wamu Bank"), a failed institution. As is set forth in 
<J[15 of the Lang Cert., (DA-53a) Chase Bank USA, NA is a 
subsidiary of JPMorgan Chase & Co. ("JP Morgan"). That 
relationship is documented in the Form 10-K that JPMorgan filed 
with United States Securities and Exchange Commission for the 
Fiscal Year ending December 31, 2008. That filed document is 
available to the public on the SEC website: www. sec. gov. The 
second paragraph of Part If Item 1: Business, Overview in 
pertinent part provides: 

JPMorgan Chase's principal bank subsidiaries are JPMorgan 
Chase Bank, National Association ("JPMorgan Chase Bank, 
N .A. "), a national banking association with U. S. branches 
in 17 states, and Chase Bank USA, National Association 
("Chase Bank USA, N .A. II), a national banking association 
that is the Firm's credit card-issuing bank. 

On September 26, 2008 the Federal Deposit Insurance Corporation 
(the "FDIC") seized Washington Mutual Bank ("WA~1U"). The FDIC 
sold all of WAMU's d~posits and assets to Chase on September 28, 
2008. The foregoing is reported in the Form 8-K JP Morgan filed 
with the United States Securities and Exchange Commission on 
September 28, 2008, a copy of which is attached as Exhibit "D" 
to <J[16 (DA- 61a-93a) of the Lang Cert. (DA-53a) The filed Form 
8-K is available to the public for downloading on the FDIC's 
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in the said Libretta Affidavit (DA-189a), the seller account 

data as outlined by Mr. Whipple (DA-l11a, par.6), and on 

Defendant's January 25, 2012 credit report (DA-I05a). 

Defendant's January 25, 2012 credit report is either 

inherently reliable or colorably so, and clearly relevant. 

Federal laws highly regulate consumer credit reporting. See e.g. 

the Fair Credit Reporting Act 15 U.S.C. §1681 et seq. The 

purpose of these regulations is succinctly stated therein. 

and 

15 U.S.C. §1681 (a) (1) provides: 

The banking system is dependent upon fair 
and accurate credit reporting. Inaccurate 
credi t reports directly impairs the 
efficiency of the banking system, and unfair 
credit reporting methods undermine the 
public confidence which is essential to the 
continued functioning of the banking system. 

15 U.S.C. §1681(a) (3) provides: 

Consumer reporting agencies have assumed a 
vital role for investigating and evaluating 
consumer credit and other information on 
consumers. 

Defendant objects to the admission of Plaintiff's documents 

even its certifications as hearsay and therefore 

inadmissible under N.J.R.E. 803(c) (6). Wi thout conceding the 

point, this argument wholly ignores other applicable rules of 

evidence, specifically N.J.R.E. 101 (a) (4). Given the absence of 

any bona fide dispute as to Plaintiff's claim or the foregoing 

website www.fdic.gov./bank/individual/failed/wamu.html. 
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documents, same were admissible and properly reviewed by the 

motion judge. Such rule provides: 

"Undisputed facts. If there is no bona fide 
dispute between the parties as to a relevant 
fact... [i] n civil proceedings the judge may 
also permit that fact to be proved by any 
relevant evidence, and exclusionary rules 
shall not apply, except Rule 403 or a valid 
claim of privilege." 

For example, Defendant has not alleged any facts sufficient 

to create a bona fide dispute as to Plaintiff's acquisition of 

or any other detail regarding the account, including the 18 

monthly statements (DA-119a through 187a) and the Bills of Sale 

(DA-114a, 116a). As to each, there was no bona-fide dispute. 

As to each, N.J.R.E. 101(a) (4) applied, the effect of which is 

to allow proof thereof without the application of N.J.R.E. 

803(c) (6). Therefore, under N.J.R.E. 101 (a) (4) they are 

properly before and reviewable by the Court as evidence in its 

discretion. 

Defendant's Answer alleges no fact in controversy, nor does 

his responses to Plaintiff's Requests to Admit. (See Exhibit 

"C" to Mr. Whipple's April 23, 2012 Certification.) (DA-39a 

through 42a). Defendant does not contest the admissibility of 

this document. (DB21-6). The following responses to Plaintiff's 

Requests must be considered as Defendant's deemed admissions: 

#1 - You applied for credit privileges with CHASE-WAMU? 
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Response: Defendant obj ects to this response as the 

use of the term "credit privileges" is vague, 

ambiguous, overly broad and lacking any specificity. 

#3 - You were extended credit privileges under CHASE-WAMU 

account number 4185 8634 6063 5816? 

Response: Defendant obj ects to this response as the 

use of the term "credit privileges" is vague, 

ambiguous, overly broad and lacking any specificity. 

#6 - You did not contest the amounts reflected on the 

monthly statements within the 60 days provided by the 

Fair Credit Billing Act (15 U.S.C. 1666)? 

Response: Defendant obj ects to thi s response as the 

use of the term "monthly statements" is vague, 

ambiguous, overly broad and lacking any specificity. 

#10 -The balance due as set forth on the last monthly 

statement sent on CHASE-WAMU Account number 4185 8634 

6063 5816 before referral to collection in the amount 

of $12,487.36 is, in fact, due and owing? 

Response: Defendant obj ects to this response as the 

use of the term "last monthly statement" is vague, 

ambiguous, overly broad and lacking any specificity. 

#11 -Do you admit that MSW Capital, LLC is the owner of 

CHASE-WAMU Account Number 4185 8634 6063 5816? 
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Response: Defendant objects to this request as the 

Plaintiff is asking for information as to the custody 

of an account belonging to a business of which the 

Defendant is neither an employee nor a custodian of 

records. 

These are not responses sufficient under R. 4:22-1 to 

prevent the statement from becoming a "deemed admission". R. 

4: 22-1 states: "The matter is admitted unless ... the party to 

whom the request is directed serves a written answer or 

objection addressed to the matter." Defendant, however, failed 

to meaningfully respond, the consequence of which are that: 

he applied for the credit card; 

he was extended credit privileges; 

he did not contest the amounts reflected on the 

monthly billing statements within 60 days; 

the balance due as reflected on the account was 

$12,487.36. 

It is to be noted that there were other requests to which 

Defendant failed to admit or deny. As to those, however, he did 

advise he lacked sufficient information to respond after a 

reasonable inquiry was made. These are therefore not included 

in the admissions listed above. Even without recourse to the 

rule's provisions, Defendant's failure to fairly address the 
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Plaintiff's Requests for Admissions and/or interrogatories in 

his responses clearly evince his culpability. 

The principle (of an admission by silence or 
evasi ve response] has long been recognized 
in New Jersey in both civil and criminal 
actions. [citations omitted] .... And it must 
always be remembered that the statement 'is 
not offered as evidence of the truth of its 
assertions, but merely as giving meaning to 
the Defendant's silence or evasive 
response'. [ci tation omitted]. 

N.J.R.E. 101 (a) (4) 

Greenberg v. Stanley, 30 
N.J. 485,497-498 (1959) 

would have the effect 

Defendant's hearsay objections to: 

to strip 

- The Certification of Lawrence A. Whipple, Jr. (DA-

25a) i 

- The Supplemental Certification of Mr. Whipple (DA-

lIla) i 

- The Certification of Plaintiff's counsel, Steven A. 

Lang, Esq. (DA-52a) i 

- The Certification of Plaintiff's counsel, Daryl J. 

Kipnis I Esq. (DA-99a) i 

- The Affidavit of Paul Libretta, Vice-President of 

Main Street Acquisition Corp. (DA-189a)i 

- The redacted Defendant's credi t report entries 

concerning the subject account (DA-I05a); and 
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The monthly statements including the last billing 

statement, (DA-119a to DA-187a). 

Defendant objects to the submission of the Certification of 

Plaintiff's Counsel, Steven A. Lang, Esq. (DB-35a) on the 

grourids that same references a telephone conversation from 

Defendant wherein he offered to settle the Plaintiff's claim. 

The said conversation is related on DA-52a, at par. 6 of the 

said certification which states: 

Defendant called Pressler on April 5, 2012 
to determine whether MSW would accept less 
than the amount due. At no point during 
that conversation did Defendant deny that 
the subject account was his or that the 
amount due thereon is $12,487.36 or that MSW 
owned the account. 

Defendant's objection arises under N.J.R.E. 408 because the 

call contained settlement discussions. Such rule however allows 

the introduction of such conversation if " ... offered for another 

purpose;". The subject call by the Defendant offering to settle 

the claim is nonetheless admissible. Such statement contradicts 

Defendant's position that the Plaintiff has not shown proof that 

it is in fact the owner of the subj ect account. If Defendant 

had a genuine question concerning Plaintiff's ownership of the 

account, or had affirmative information that another 

person/entity was the owner, then he would not have made the 

call. Defendant recognized Plaintiff as the true owner 
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otherwise, he would not have called. Same, therefore is 

admissible under N. J. R. E. 803 (b) (1) as his prior statement, not 

to establish liability, but to factually debunk any claim of 

uncertainty about Plaintiff's ownership. 

While Defendant might decry Plaintiff's proofs as 

insufficient, N.J.R.E. 101 (a) (4) as well as his evasive 

discovery responses sufficiently establish that no genuine issue 

of material fact exists, as was the motion court's 

finding/conclusion. (T40-T41) . Defendant's opposing 

certification raises no genuine issue of any material fact. In 

the absence of a genuine issue of any material fact, there was 

no triable issue to be bound over for trial. The grant of 

summary judgment in the face of such overwhelming proofs was not 

only appropriate, but required. 

POINT IV 

PLAINTIFF'S UNCONTROVERTED CERTIFICATIONS 
CLAIMING OWNERSHIP OF THE SUBJECT ACCOUNT ARE 
SUFFICIENT TO ESTABLISH SUCH FACT AND THEREBY 
ESTABLISH ITS STANDING WITHOUT PRODUCTION OF A 
CHAIN OF TITLE. 

Standing is a threshold issue to be decided before 

substantive issues are considered. Defendant argues that: 

While a Debt Buyer may think it owns the 
claim if it lacks evidence to prove a valid 
chain of assignment, it is unable to 
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demonstrate standing. (DB-42). 

"Standing is governed by ~. 4: 26-1, which provides that 'every 

action may be prosecuted in the name of the real party in 

interest ... . , ... to be entitled to sue, a party must have 'a 

sufficient stake and real adverseness with respect to the 

subject matter of the litigation.' [citation omitted]". Triffin 

v. Somerset Valley Bank, 343 N. J. Super. 73, 80-81 (App. Di v. 

2001). 

A. Assignment of a Chose-in-action is different from 
the transfer of other types of property. 

As noted by Defendant, supra, early statutory enactments 

granted legal title unto an assignee thus destroying the 

theretofore applied fiction that an assignment of an intangible 

created a trust in favor of the assignee with the power to 

control the enforcement thereof by an action at law. See 

Sullivan v. Visconti, 68 N.J.L. 543 (Sup.Ct. 1902) . 

Consequently, an assignee of a chose in action is now the legal, 

as opposed to equitable, owner thereof. 

The essence of a chose-in-action is in its lack of tangible 

presence. Unlike a bicycle or a chair, a debt has no corporeal 

presence. Defendant's discussions vis-a-vis the transfer of 

real ty, interests in business entities, possessory interests in 

real estate, property or interests therein requiring documents 
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of title or certificated shares, have no relevance to the 

instant matter. 

Here there are no competing claimants with respect to the 

subj ect debt; nor does the Defendant claim credit for payments 

made on the claim prior to his receipt of notice of the 

transfer. Nor is the transfer of the Defendant's account 

subject to the provisions of Title 2 (sale of goods) or Title 3 

(negotiable instruments) of the Uniform Commercial Code. The 

subject credit card account is neither "goods" (N.J.S.A. 12A:2-

105(1)) nor a "negotiable instrument". (N . J. S . A. 12A: 3 -1 0 4) . 

While Defendant does contend that the provisions of U.C.C. Title 

9 (security interests) (N.J.S.A. 12A:9-101 et seq.) does apply, 

without" concession by Plaintiff as to the correctness thereof, 

such is either irrelevant (as no claims of or relating to a 

security interest are raised herein) or moot (as the Defendant 

did receive notice of the transfer as the motion judge found). 

(DA-5 6a) (T41-21, 22). These are but red herrings. 

As set forth in the very case on which Defendant so heavily 

relies, the assignment of a debt requires no special form and 

needs not even be in writing. Sullivan, supra, at p.550. 

B. Elements necessary to Prove the Assignment 
of a Chose-in-Action. 

In Sullivan, supra, the dispute was between two competing 
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assignees of a debt. Each assignment was executed by a 

different partner of the assignor. The second assignee 

insti tuted suit against the debtor, whose defense was that its 

obligation was to an earlier assignee to whom a sum of money had 

already been paid. The earlier assignment, though in writing, 

required parol evidence to identify the transferred debt. 

Sullivan, supra, does not stand for the propositions suggested 

by Defendant herein that: 

a) assignments must be in writing, and/or 

b) assignments must adequately describe the debt being 

assigned, and/or 

c) assignments require notice to the debtor. 

Sullivan, supra, states quite clearly that "an assignment 

of a chose-in-action, in order to be valid at law, does not even 

require to be in writing. [citations omitted]." To make more 

of Sullivan, supra, as is expressed in Defendant's argument is 

unwarranted and without support. Similarly, other cases cited 

are misconstrued, or void as against the public policy of this 

State. 

Berkowitz v. Haigood, 256 N.J. Super. 342 (Law Div. 1992) 

is such a case. In Berkowitz the assignor, Haigood, sought to 

assign the proceeds of a personal inj ury action. Whatever its 

discussion vis-a-vis the procedural requirements thereof, the 

entire decision is a mere advisory opinion, as the object of the 
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assignment (an interest in a personal injury claim) is void as 

against public policy. For the same reason that a creditor 

cannot generally levy on a debtor's body, one cannot assign the 

proceeds of a tort action to recompense personal injury (ies) 

thereto. See DiTolvo v. DiTolvo, 131 N.J. Super. 72, 79 (App. 

Div. 1974); Weller, et al. v. Jersey City, H&P St. R. Co., 68 

N.J.Eq. 659 (E&A 1905); Goldfarb v. Reicher, 112 N.J.L. 413,414 

(N.J.Sup.Court 1934), aff'd 113 N.J.L. 399 (E&A 1934). See 

also, in particular, In Re Columbraro, 230 B.R. 673, 676 

(Bankr.D.N.J. 1999) (illegal object of such an assignment is 

discussed as violative of our public policy). See also In re 

. Fontaine, 231 B.R. l(Bankr.D.NJ 1999) (equitable lien on a 

personal injury claim disallowed as violative of New Jersey 

law. ) Berkowitz, sup~a, must be disregarded as contrary to the 

settled precedent of New Jersey law. 

K. Woodmere Assocs., L.P. v. Menk Corp., 316 N.J. Super. 

306 (App. Div. 1998) is another decision raised by Defendant 

though without relevance to the instant matter but for this 

Court's reliance on parol evidence to identify the assigned res. 

Woodmere, supra, dealt with cash bonds held by two 

municipalities, Dover Township and the Lakewood MUA. There, the 

decision of the instant Court as to who owned these funds rested 

upon \\ [t] he uncontroverted testimony [which] showed these cash 

bond monies" were not assigned. As applied to the instant case, 
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the uncontroverted testimony of Plaintiff's Managing Director 

and its assignor's Vice President was that Main Street 

transferred ownership of the subject account to Plaintiff 

herein. As per Sullivan, supra, a valid assignment need not be 

in writing; therefore when Woodmere, supra, at p.314 states that 

"[a] valid assignment must contain evidence of the intent to 

transfer " it is not referring to such "evidence" as being in 

written form, but, as was in that very case presented, "the 

uncontroverted testimony". 

Defendant notes that Woodmere, supra, relied in part on a 

headnote from Transcon Lines v. Lipo Chemical, Inc., 193 N.J. 

Super. 456, 467 (Passaic Cty. Dist. Ct. 1983). Defendant argues 

that Transcon, supra, applies hereto to hold that Plaintiff's 

proofs of assignment must contain a specific description of an 

. assigned "thing or debt" to be valid. Transcon, however, does 

not concern assignments and is not relevant here. The facts of 

such case are meaningfully different and clearly 

distinguishable. Because it is so often included in arguments 

seeking to impose otherwise non-existent elements upon 

assignments, a detailed analysis follows. 

Transcon was a dispute between a common carrier and one of 

two entities potentially liable for the freight charges. The 

issue was not related to assignments or disputed claims of 

ownership. It involved a purely esoteric "Interstate Commerce 
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Act" ("ICA") (49 U.S.C. 10701 et seq.) bill of lading question. 

The issue was whether the consignor or re-consignee was 

responsible for the freight charges where the instruction to re

consign was not written. 

In Transcon, supra, Lipo Chemical, Inc. ("Lipo") ordered 

one drum of jojoba oil from its supplier, E. Pizante, Ltd. 

("Pizante"). Pizante took the order and then ordered the drum 

from its supplier. Mid-shipment from the supplier to Pizante, 

Pizante telephoned the carrier, Transcon Lines, and instructed 

it to change the bill of lading to deliver the drum directly to 

Lipo. This was done. The problem was, that when the drum was 

shipped to Pizante the cost of the oil was listed as the 

declared value of the goods on the carrier's bill of lading. 

According to Transcon's tariff, the declared value, determined 

the rate, i.e. the higher the declared value the more costly the 

freight charge. Since Lipo had independent insurance to cover 

any shipping loss, its previous course of business dealing with 

Pizante was to have goods shipped with a nominal declared value 

so as to minimize freight charges. Should a loss occur, such 

loss would be covered by Lipo's independent insurer. Transcon 

sued Lipo, not Pizante, for the unpaid portion of the freight 

charges and alleged that Lipo was responsible for the shipping 

fee as the re-consignee of the drum. Transcon, however, was 

held unable to sustain its cause because Pizante's instruction 
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to alter the terms of the bill of lading to change the consignee 

(i. e. recipient) to Lipo was oral via telephone. The Passaic 

County District Court followed 49 U.S.C. 10744 wherein liability 

for freight charges followed deli very to a re-consignee if the 

re-consignment was in writing. While this case is an interesting 

read about the ICA, it has nothing to do with assignments of 

personalty. 

The instant Defendant offered no affirmative proof to 

challenge Plaintiff's claim of ownership. If Defendant had a 

genuine doubt of Plaintiff's claim, he could have pursued and 

produced the results of inquiry with the original creditor or 

its successor about the account status. As stated supra, Mssrs. 

Libretta and Whipple, as seller and buyer respectively, 

unequivocally and uncontrovertedly, state in competent sworn or 

certified form, that MSW Capital owns Defendant's account. 

Under the preponderance standard, in the absence of any contrary 

evidence, same carries the day on claim of ownership and, 

concomitant therewith, its standing to prosecute. 

POINT V 

PLAINTIFF'S PROOFS SATISFIED THE REQUIREMENTS 
OF COLVELL AND OTHERWISE ESTABLISHED DEFENDANT'S 
OBLIGATION TO PLAINTIFF,AS ASSIGNEE. 

Defendant argues that Plaintiff failed to prove each and 

every element of a breach of contract claim, i. e. acceptance, 
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consideration, breach and causally related damages. (DB-53) 

Same fails to account for applicable law regarding proofs in 

credi t card cases and his own multiple failures to raise any 

bona fide or otherwise genuine issue of material fact. 

A credit card account is not a contract in the traditional 

sense. It is not a contract for services. It is an agreement 

between parties whereby the account holder agrees to reimburse 

the card issuer for payments made on his or an authorized users 

behalf. Novack v . Cities Service Oil Co., 149 N. J. Super. 542 

(Law Div 1977) aff'd 159 N.J. Super. 400 (App Div 1978), certif. 

den. 78 N.J. 396 (1978). There the Court held that "[t]he 

issuance of a credit card is but an offer to extend a line of 

open account credit. It is unilateral and supported by no 

consideration. The offer may be withdrawn at any time, without 

prior notice, for any reason or, indeed, for no reason at all, 

and its withdrawal breaches no duty -- for there is no duty to 

continue it -- and violates no rights. Acceptance or use of the 

card by the offeree makes a contract between the parties 

according 

omitted) . 

to its terms, " Id. , at 548 (internal citations 

Thus, each use of the credit card creates the contract. The 

agreement as to the terms of the purchase is made between the 

account holder and the merchant. The agreement between the card 

holder and the card issuer is that the card issuer will pay for 
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authorized charges which are thereafter set forth in the 

periodic account billing statements. 

Consumers have the right to dispute any entry on their 

billing statements which they believe was made in error wi thin 

sixty days following their receipt of each statement. See 15 

U.S.C. §1666(a) and 12 CFR § 226.13 (Regulation Z). As discussed 

below, a card holder who over time does not dispute a charge 

deemed to have authorized the charges or otherwise be barred 

from alleging that the charge is unauthorized. 

Here, the 18 consecutive periodic account billing 

statements as produced, evidence Defendant's multiple use of the 

account. The periodic account statements for the period 

beginning July 13, 2009 through the period ending on January 12, 

2011 (DA-119a-187a), appear as Exhibits "C" through "M" of 

paragraphs 9-19 of the Supplemental Whipple Certification 

include charges for 22 purchases. Those statements also include 

credi ts for 10 payments. As reflected thereon, Defendant did 

not dispute any charge, credit, or balance shown. 

Defendant had other opportunities to dispute Plaintiff's 

ownership of the account and/or that he owed $12,487.36 thereon. 

First, when he received notice of the assignment in Plaintiff's 

counsel's 15 U.S.C. §1692g Notice and second, when he called 

Press.ler to determine if Plaintiff would compromise the debt_ 

At both turns, he failed to do so. (DA-52a, Lang Cert. par. 6. ) 
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In the ordinary course, settlement negotiations are declared not 

relevant by N.J.R.E. 408. Said rule, however, applies "[w]hen a 

claim is disputed as to validity or amount, ... " Said rule, 

however, allows for inclusion of statements made during 

settlement discussions if used for a purpose other than to prove 

liability for the "disputed claim". An essential element of the 

prohibition is that the claim be "disputed". Here there was 

none. As noted by the motion judge, the defendant: 

has not offered anything to indicate 
any, that he didn't receive any of 
these bills went to the present 
plaintiff, rather defendant. 

that he disputed 
these bills, all 
address of the 

He offers nothing to indicate that has disputed any of 
the bills in this case as they were sent to him. He 
doesn't offer anything to indicate that, he didn't 
make any of the transactions. He doesn't offer any 
information that he has been paying the debt to some 
other entity besides MSW. 

He doesn't state anywhere that this is not his 
account." 

(T40-12 through T41-8) 

Defendant also argues that absent proofs that the charges 

were authorized by him, no judgment could enter citing 15 U.S.C. 

1643(a). (DB-53). Such statute is neither self-executing nor 

automatic. Same is a fact-driven defense to credit card 

liability. Certain conditions must be satisfied as a 

prerEequisi te to its protection. Towers World Airways, Inc. v. 
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PHH Aviation Systems, Inc., 933 F.2d 174, 176 (2d Cir. 1991) 

cert. den. 502 U.S. 823 (1991). The first inquiry is whether 

the actual user of the card lacked authorization to do so. In 

Towers, supra, the triable issue of fact was whether a certain 

employee had been authorized to incur the credit card charges 

involved therein. Towers, supra, serves to illustrate that 

§1643(a) litigation requires the production of facts by one 

claiming unauthorized use. 

Relevant factual inquiry into what one did in a particular 

situation to discover or report the alleged loss or unauthorized 

use is critical to a claimed defense of unauthorized use under 

§1643(a). See, Minskoff v. American Express Travel Related 

Services Company, Inc., 98 F.3d 703, 710 (2d Cir. 1996), which 

discusses the statutory definition of "unauthorized use" under 

15 U.S.C. §1602(b) Per Minskoff, apparent authority to allow 

the use of one's credi t privileges may arise simply by one's 

failure to monitor his /her monthly credit card statements. The 

Towers, supra, and Minskoff, supra, cases are cited to 

demonstrate that factual details are inextricably involved in 

cases where 15 U.S.C. 1643(a) is pleaded and/or implicated. 

Neither the statute itself nor a mere allegation of unauthorized 

use without factual support, create a safe harbor as Defendant 

suggests. Any such allegation would have become the very field 

of battle had Defendant placed facts supporting same into play. 
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See New Century Financial Services, Inc. v. Dennegar, 394 N. J. 

Super. 595, 604-605 (App. Div. 2007). 

Neither Defendant's Answer nor his answers to discovery 

raise any question about the propriety of the charges to the 

account. Moreover, as stated supra, his deemed admission is 

that he never contested any monthly billing statement. That was 

yet another opportunity to have raised and investigated any 

alleged unauthorized use of the card. The motion for summary 

judgment was Defendant's final opportunity to raise such facts 

if same existed. No proofs were presented thereon because none 

existed; by his own acts/inaction, Defendant's use of the card 

was wholly authorized if not in fact than as a matter of law. 

Defendant concedes that the motion judge recognized the 

precedential authority of LVNV Funding, L.L.C. v. Colvell, 421 

N.J. Super. 1 (App. Div. 2011) which held that the requirements 

on R. 6:6-3 were a guide to determine the sufficiency of proofs 

adduced in support of a summary judgment motion. Defendant 

nonetheless argues that the motion judge erred in his entry of 

judgment without a showing by Plaintiff of all transactions made 

using the card. (DB-53). Defendant is wrong. 

Here, the undisputed evidence is that the card opened in 

2004 and was charged-off in 2011. (DA-111a) if correct, 

Defendant's interpretation of Colvell supra, would require 7 

years of itemized transactions. Same defies both logic and 
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R. 6:6-3(a). To the extent that Colvell, supra, either so 

states or is so misinterpreted, Plaintiff requests that this 

Court clarify that the "all transactions" language of the 

opinion be re-expressed with the conditional phrase "if any", 

consistent with the language of the rule. 

In Colvell, supra, the trial court granted the creditor's 

motion for summary judgment. The creditor's motion relied upon a 

computer-generated report. The Appellate Division reversed 

because in support of its motion for summary judgment, LVNV 

Funding, LLC relied solely on a computer generated report. In 

making that determination, this Court expressly relied on a 

portion of R. 6:3-3 (a) that provides: 

If plaintiff's records are maintained 
electronically and the claim is founded on 
an open-end credit plan as defined in 15 
U.S.C. § 1602(i) and 12 C.F.R. § 

226.2 (a) (2), a copy of the periodic 
statement for the last billing cycle as 
prescribed by U.S.C. § 1637(b) and 12 C.F.R. 
§ 226.7, or a computer-generated report 
setting forth the previous balance, 
identification of transactions and credits, 
if any, periodic rates, balance on which the 
finance charge is computed, the amount of 
the finance charge, the annual percentage 
rate, other charges, if any, the closing 
date of the billing cycle, and the new 
balance, if attached to the affidavit, shall 
be sufficient to support the entry of 
judgment. (underlining added) . 
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R. 6:6-3(a) thus provides two separate and distinct 

mechanisms for obtaining a default judgment. The first clause of 

the rule allows the creditor to rely on the periodic statement 

for the last billing cycle. In the absence of that statement, 

the second clause allows the creditor to rely on a computer-

generated report that sets forth the required information. 3 

Here, Plaintiff fully complies with the requirements of R. 

6:6-3(a): 

The debt was for a sum certain; 

- The defendant was not a minor/mentally handicapped 

person; 

- The date of breach is as set forth in the 

Plaintiff's certification of proof; and 

- The claim is evidenced by entries on the Defendant's 

last billing statement~ 

Pursuant to federal law, the· original issuer of a credit 

card account is required to charge~off an account no later than 

the end of the calendar month in which the account becomes more 

than 180 days past due. See e.g. ~5 Fed. Reg. 36903, at p. 4. 

(PA-la,4a) The last payment on thJ subject account was made on 

3 In its moving papers Plaintiff produced both the periodic 
Account statement for the last billing cycle (DA-185a) and a 
computer generated report (DA-26a) \3etting forth the information 
required by the second clause of R. 6:6-3(a). 
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June 7, 2011 in the amount of $300.00. See the periodic Account 

statement for the period "Opening/Closing Date 05/13/12 

o 6 / 12 / 1 0 ,,4 ( DA - 15 3 a) . As indicated thereon, Defendant's credit 

limit was $11,000.00. As further indicated thereon, a minimum 

payment in the amount of $254.00 was due on 07/09/10. As shown 

on the statements following, Defendant failed to make that 

payment. See the periodic account statement for period ending 

07/12/10. (DA-156a) . That failure placed Defendant's 

outstanding balance over his $11,000.00 credit limit. Without 

payment, the Account was charged-off six months later and its 

use proscribed. (DA-185a) . See the Supplemental Certification 

of Lawrence A. Whipple, Jr., par. 6 (DA-ll1a). Absent dispute, 

there can be no doubt that the statement attached to the 

Certification of Mr. Whipple (DA-185a) is the periodic Account 

statement for the last billing cycle of Defendant's account. 

R. 6: 6-3 (a) does not require evidence of all transactions. 

Such rule was amended effective September 1, 1992 to provide 

significant deference to the periodic statement for the last 

billing cycle (hereinafter "last billing statement"). R. 6:6-

3 (a) provides that the inclusion of the last billing statement 

or a computer-generated report "shall be sufficient to support 

the entry of judgment". As per the 1992 Report of the Supreme 

4 The payment is also noted on Defendant's January 25, 2012 credit 
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Court Committee on Special Civil Part Practice 

Committee") (PA-2a), pages 34-35 (PA-l1a, 12a): 

"[A] logical inference can be drawn from a 
consumer's failure to assert a billing error 
that the new balance set forth in the 
periodic statement is true and correct. 
Accordingly, the Committee believes that it 
should be sufficient proof for entry of 
default judgment, in suits on credit 
accounts subject to the Truth in Lending 
Act, if the plaintiff attaches to the 
affidavi t a copy of the periodic statement 
for the last billing cycle ... If. 

("1992 

Plaintiff maintains that the last billing statement is 

effective and entitled to such special deference either with or 

without transactions. This view is further supported by the 

2004 Report of the Supreme Court Committee on Special Civil Part 

Practice ("2004 Committee") (PA-13a) at page 37 (PA-14a) which 

states: 

"Some judges have interpreted this language 
to mean that the [computer-generated] report 
must contain data for all of the items 
required by federal law to be in the 
periodic statement. In fact, it is usually 
the case that the periodic statement for the 
last billing cycle will not contain many of 
the items because there were no transactions 
and credits, periodic rates or finance 
charges during the last billing cycle on an 
account that has been charged off." 
(emphasis added). 

report. (DA-I05a). 
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That there were no payment or purchase transactions on the 

last billing statement is of no consequence to its significance 

under the rule. In fact, it is quite naturally to be expected 

that within the last few months before charge-off that the card 

will not be utilized. See OCC Bulletin 2000-20 dated June 20, 

2000 (www.occ.treas.gov/news-issuances/bulletins/2000/b ulletin-

2000-20. html) (adopting regulation that generally requires open

ended credit accounts to be charged-off after 180 days of 

delinquency) . See also 65 Fed. Reg. 36903. This in fact was 

the operative finding by the 2004 Committee. The last billing 

statement reflects the balance due after the parties thereto had 

full opportunity to challenge the charges and resolve any 

disputes. See 12 C.F.R~ §226.13 that provides the procedure and 

60 day limitation period for a consumer to assert a billing 

error. For such reason, the 1992 Committee accorded same the 

"logical inference" of accuracy. 

R. 6:6-3(a) only requires the inclusion of transactions, if 

any, occurred within the last billing cycle. Per Colvell, 

supra, Plaintiff established its prima facie claim sufficient to 

support the entry of judgment in its favor. 

In sum, in the absence of rebuttal proof, Plaintiff's 

production of the periodic account statement for the last 

billing cycle is sufficient proof of the amount of the debt for 

purposes of a motion for summary judgment. Brill v. Guardian 
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Life Ins. Co., supra, 142 N.J. at 540; Moran v. Joyce, supra, 

125 N.J.L. at 558; Lubinsky v. Court of Common Pleas of Passaic 

County, supra, 15 N.J. Misc. at 183; Sullivan v. Visconti, 

supra, 68 N.J.L. at 550; WaIn v. Hance's Adm'rs, supra, 53 N.J. 

Eq. at 668; and R. 6: 6-3 (a) . 

To the extent that Colvell has been or may in the future be 

misinterpreted to require a creditor seeking summary judgment on 

a defaulted credit card to provide proofs of all transactions, 

this Court is requested to clarify same in any opinion issued 

herein. 
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CONCLUSION 

Based on the foregoing, the motion court's evidentiary 

rulings must be affirmed by reason that same represent the valid 

exercise of its discretion. This Court's review of Plaintiff's 

summary judgment motion, de novo review, must affirm Judge 

McGann's ruling. The evidence presented sufficiently 

establishes Defendant's liability on the credit card account and 

Plaintiff's ownership thereof, without any bona fide dispute and 

without any genuine issue of material fact. 

Dated: 

Respectfully Submitted, 

Pressler and Pressler, L.L.P. 
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SUMMARY: The Federal Financial Institutions Examination Council (FFIEC), on behalf of the Board of Gover
nors of the Federal Reserve System (FRB), the Federal Deposit Insurance Corporation (FDIC), the Office of the Comp
troller of the Currency (OCC), and the Office of Thrift Supervision (OTS), collectively referred to as the Agencies, is 
publishing revisions to the Uniform Retail Credit Classification and Account Management Policy, to clarify certain pro
visions, especially regarding the re-aging of open-end accounts and extensions, deferrals, renewals, and rewrites of 
closed-end loans. The National Credit Union Administration (NCUA), also a member ofFFIEC, does not plan to adopt 
the Uniform Policy at this time. This Policy is a supervisory policy used by the Agencies for uniform classification and 
treatment of retail credit loans in financial institutions. 

DATES: Any changes to an institution's policies and procedures as a result of the Uniform Retail Credit Classifica
tion and Account Management Policy issued on February 10, 1999, as modified by these revisions, should be imple
mented for reporting in the December 31,2000, Call Report or Thrift Financial Report, as appropriate. 

FOR FURTHER INFORMATION CONTACT: 

FRB: David Adkins, SupervisOly Financial Analyst, (202) 452-5259, or Anna Lee Hewko, Financial Analyst, (202) 
530-6260, Division of Banking Supervision and Regulation, Board of Govemors of the Federal Reserve System. For the 
hearing impaired only, Telecommunication Device for the Deaf(TDD), Diane Jenkins, (202) 452-3544, Board of Go v
ernors of the Federal Reserve System, 20th and C Streets, N.W., Washington, D.C. 20551. 

acc: Daniel L. Pearson, National Bank Examiner, (202) 874-5170, Credit Risk Division, or Ron Shimabukuro, 
Senior Attorney, (202) 874-5090, Legislative and Regulatory Activities Division, ChiefC01illsel's Office, Office of the 
Comptroller of the Currency, 250 E Street, SW., Washington, DC 20219. 
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FDIC: James Leitner, Examination Specialist, (202) 898-6790, Division of Supervision, or Michael Phillips, 
Counsel, (202) 898-3581, Supervision and Legislation Branch, Legal Division, Federal Deposit Insurance Corporation, 
550 17th Street, N. W., Washington, D.C. 20429. 

ors: William 1. Magrini, Senior Project Manager, (202) 906-5744, Donna M. Deale, Manager, Supervision Policy, 
(202) 906-7488, Supervision Policy, or Ellen J. Sazzman, Counsel (Banking and Finance), (202) 906-7133, Regulations 
and Legislation Division, Chief Counsel's Office, Office of Thrift Supervision, 1700 G Street, N. W., Washington, D.C. 
20552. 

SUPPLEMENTARY INFORMATION: 

Background Information 

On June 30, 1980, the FRB, FDIC, and OCC adopted the Uniform Policy for Classification of Consumer Install
ment Credit Based on Delinquency Status (1980 policy). The Federal Home Loan Bank Board, the predecessor of the 
OTS, adopted the 1980 policy in 1987. The 1980 policy established uniform guidelines for the classification of retail 
installment credit based on delinquency status and provided charge-off time frames for open-end and closed-end credit. 

The Agencies undertook a review of the 1980 policy as part oftheir review of all written policies mandated by Sec
tion 303(a) of the Riegle Community Development and Regulatory Improvement Act of 1994. As a result of this re
view, on February 10, 1999 (64 FR 6655), the Agencies issued the Uniform Retail Credit Classification and Account 
Management Policy (Uniform Policy). In general, the Uniform Policy: 

· Established it charge-off policy for open-end credit at 180 days delinquency and closed-end credit at 120 days de-
linquency. 

· Provided guidance for loans affected by bankruptcy, fraud, and death. 

· Established guidelines for re-aging, extending, deferring, or rewriting past due accounts. 

· Provided for classification of certain delinquent residential mOltgage and home equity loans. 

· Provided an alternative method of recognizing partial payments. 

As issued on February 10, 1999, the Uniform Policy was effective for manual adjustments to an institution's poli
cies and procedures as of the June 30, 1999, Call Report or Thrift Financial Report, as appropriate. In addition, the Uni
form Policy allowed institutions until the December 31,2000, Reports to make changes involving computer program
ming resources. In a modification issued on November 23, 1999 (64 FR 65712), the implementation date for manual 
changes was extended to the December 31, 2000, Reports. 

Following the issuance of the Uniform Policy. the Agencies received numerous inquiries for clarifications of the 
standards contained in the Policy, especially with respect to the re-aging of open-end accounts and extensions, deferrals, 
renewals, or rewrites of closed-end loans. In response to these inquiries for clarification, the Agencies have decided to 
publish this revised Uniform Policy. In addition to various editorial changes, the Agencies have changed the Uniform 
Policy to clarify various items in the Uniform Policy with respect to (1) the re-aging of open-end accounts; (2) exten
sions, deferrals, renewals, and rewrites of closed-end loans; (3) examiner considerations; and (4) the treatment ofspe
cific categories of retail loans. 

1. Re-aging of open-end accounts. The Uniform Policy provided that open-end accounts should not be re-aged 
more than once within any twelve-month period and no more than twice within any five-year period. The Agencies have 
decided to clarify the Uniform Policy by stating that institutions may adopt a more conservative re-aging standard (e.g., 
some institutions allow only one re-aging in the lifetime of an open-end account). In addition, this modification of the 
Uniform Policy recognizes the importance of formal workout programs and provides guidance on the handling of 
open-end accounts that enter into this type of program. 

Specifically, the Agencies have modified the Uniform Policy to provide that institutions may re-age an account af
ter it enters a workout program, including internal and third-party debt counseling services, but only after receipt of at 
least three consecutive minimum monthly payments or the equivalent cumulative amount. Re-aging for workout pro
gram purposes is limited to once in a five-year period and is in addition to the 
once-in-twelve-months/twice-in-five-years limitation. The term "re-age" is defined in the document (in footnote 3) to 
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mean "returning a delinquent, open-end account to current status without collecting the total amount of principal, inter
est, and fees that are contractually due." In the Agencies' view, management information systems should track the prin
cipal reductions and charge-off history of loans in workout programs by type of program. [*36904] 

2. Extensions, deferrals, renewals, and rewrites of closed-end loans. The Agencies have modified the Uniform 
Policy to provide that institutions should adopt and adhere to explicit standards that control the use of extensions, defer
rals, renewals, and rewrites of closed-end loans. Such standards would be based on the borrower's Willingness and abil
ity to repay the loan and would limit number and frequency of such treatment of closed-end loans. The Agencies have 
also defmed the terms "extension," "deferral," "renewal," and "rewrite." 

This modification of the Uniform Policy states that institutions should adopt standards that prohibit additional ad
vances that finance the unpaid interest and fees. The Agencies have added guidance that comprehensive and effective 
risk management, reporting, and internal controls be established and maintained to support the collection process and to 
ensure timely recognition of losses. 

3. Examination considerations. The Agencies have added guidance that an examiner may classify retail portfolios, 
or segments thereof, where underwriting standards are weak and present unreasonable credit risk and may criticize ac
count management practices that are deficient. 

Adoption of the Uniform Policy may affect an institution's timing and measurement of probable loan losses that 
have been inclUTed. As a result of changes the Uniform Policy made to the 1980 policy, an institution may need to ad
just its loan loss allowance to reflect any shortening in its time frame for recording charge-offs. Moreover, a larger al
lowance may be necessary if an institution's charge-off practices are different than the new guidelines for accounts of 
deceased persons and accounts of borrowers in bankruptcy. 

4. Treatment of specific categories of retail/oans. These modifications to the Uniform Policy clarified the Policy's 
treatment of various categories of retail loans: 

. Regarding retail loans that are due to be charged off, in lieu of charging off the entire loan balance, loans with 
non-real estate collateral may be written down to the value of the collateral, less cost to sell, if repossession of collateral 
is assured and in process . 

. For open- and closed-end loans secured by one-to four-family residential real estate, a current assessment of value 
should be made no later than 180 days past due, and any outstanding loan balance in excess of the value of the property, 
less cost to sell, should be charged off. The Agencies removed the condition in the Uniform Policy that such assessment 
would be required when a residential or home equity loan is 120 days past due . 

. Loans in bankruptcy with collateral may be written down to the value of the collateral, less cost to sell. 

As modified, the Uniform Policy now reads as follows: 

Uniform Retail Credit Classification and Account Management Policy n1 

n 1 The agencies' classifications used for retail credit are Substandard, Doubtful, and Loss. These are defined as 
follows: Substandard: An asset classified Substandard is protected inadequately by the current net worth and paying 
capacity of the obligor, or by the collateral pledged, if any. Assets so classified must have a well-defined weakness or 
weaknesses that jeopardize the liquidation of the debt. They are characterized by the distinct possibility that the institu
tion will sustain some loss if the deficiencies are not corrected. Doubtful: An asset classified Doubtful has all the weak
nesses inherent in one classified Substandard with the added characteristic that the weaknesses make collection or liq
uidation in full, on the basis of currently existing facts, conditions, and values, highly questionable and improbable. 
Loss: An asset, or portion thereof, classified Loss is considered uncollectible, and of such little value that its continu
ance on the books is not warranted. This classification does not mean that the asset has absolutely no recovery or sal
vage value; rather, it is not practical or desirable to defer writing off an essentially worthless asset (or portion thereof), 
even though partial recovery may occur in the future. 

Although the Board of Governors of the Federal Reserve System, Federal Deposit Insurance Corporation, Office of 
the Comptroller of the Currency, and Office of Thrift Supervision do not require institutions to adopt identical classifi
cation definitions, institutions should classify their assets using a system that can be easily reconciled with the regulato
ry classification system. 
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The Unifonn Retail Credit Classification and Account Management Policy establishes standards for the classifica
tion and treatment of retail credit in financial institutions. Retail credit consists of open- and closed-end credit extended 
to individuals for household, family, and other personal expenditures, and includes consumer loans and credit cards. For 
purposes of this policy, retail credit also includes loans to individuals secured by their personal residence, including first 
mortgage, home equity, and home improvement loans. Because a retail credit portfolio generally consists of a large 
number of relatively small-balance loans, evaluating the quality of the retail credit portfolio on a loan-by-Ioan basis is 
inefficient and burdensome for the institution being examined and for examiners. 

Actual credit losses on individual retail credits should be recorded when the institution becomes aware of the loss, 
but in no case should the charge-off exceed the time frames stated in this policy. This policy does not preclude an insti
tution from adopting a more conservative intemal policy. Based on collection experience, when a portfolio's history 
reflects high losses and low recoveries, more conservative standards are appropriate and necessary. 

The quality of retail credit is best indicated by the repayment performance of individual borrowers. Therefore, in 
general, retail credit should be classified based on the following criteria: 

· Open- and closed-end retail loans past due 90 cumulative days from the contractual due date should be classified 
Substandard. 

· Closed-end retail loans that become past due 120 cumulative days and open-end retail loans that become past due 
180 cumulative days from the contractual due date should be classified Loss and charged off. n2 In lieu of charging off 
the entireloan balance, loans with non-real estate collateral may be written down to the value of the collateral, less cost 
to sell, if repossession of collateral is assured and in process. 

n2 For operational purposes, whenever a charge-off is necessary under this policy, it should be taken no later than 
the end of the month in which the applicable time period elapses. Any full payment received after the 120- or l80-day 
charge-off threshold, but before month-end charge-off, may be considered in detennining whether the charge-offre
mains appropriate, 

OTS-regulation 12 CFR 560. 160(b) allows savings institutions to establish adequate (specific) valuation allowances 
for assets classified Loss in lieu of charge-offs. 

Open-end retail accounts that are placed on a fixed repayment schedule should follow the charge-off time frame for 
closed-end loans. 

· One- to four-family residential real estate loans and home equity loans that are past due 90 days or more with 
loan-to-value ratios greater than 60 percent should be classified Substandard. Properly secured residential real estate 
loans with loan-to-value ratios equal to or less than 60 percent are generally not classified based solely on delinquency 
status. Home equity loans to the same borrower at the same institution as the senior mortgage loan with a combined 
loan-to-value ratio equal to or less than 60 percent need not be classified. However, home equity loans where the insti
tution does not hold the senior mortgage, that are past due 90 days or more should be classified Substandard, even if the 
loan-to-value ratio is equal to, or less than, 60 percent. 

For open- and closed-end loans secured by residential real estate, a current assessment of value should be made no 
later than 180 days past due. Any outstanding loan balance in excess of the value of the property, less cost to sell, 
should be classified Loss and charged off. 

· Loans in bankruptcy should be classified Loss and charged off within [*36905] 60 days of receipt ofnotifica
tion of filing from the bankruptcy court or within the time frames specified in this classification policy, whichever is 
shorter, unless the institution can clearly demonstrate and document that repayment is likely to occur. Loans with col
lateral may be written down to the value of the collateral, less cost to sell. Any loan balance not charged off should be 
classified Substandard until the borrower re-establishes the ability and willingness to repay for a period of at least six 
months. 

· Fraudulent loans should be classified Loss and charged offno later than 90 days of discovery or within the time 
frames adopted in this classification policy, whichever is shorter. 

· Loans of deceased persons should be classified Loss and charged off when the loss is determined or within the 
time frames adopted in this classification policy, whichever is shorter. 

Other Considerationsfor Classification 
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If an institution can clearly document that a past due loan is well secured and in the process of collection such that 
collection will occur regardless of delinquency status, then the loan need not be classified. A well-secured loc:n is col
lateralized by a perfected security interest in, or pledges of, real or personal property, including securities with an esti
mable value, less cost to sell, sufficient to recover the recorded investment in the loan, as well as a reasonable return on 
that amount. In the process of collection means that either a collection effort or legal action is proceeding and is rea
sonably expected to result in recovery of the loan balance or its restoration to a current status, generally within the next 
90 days. 

Partial Payments on Open-and Closed-End Credit 

Institutions should use one of two methods to recognize partial payments. A payment equivalent to 90 percent or 
more of the contractual payment may be considered a full payment in computing past due status. Alternatively, the in
stitution may aggregate payments and give credit for any partial payment received. For example, if a regular installment 
payment is $ 300 and the borrower makes payments of only $ 150 per month for a six-month period, the loan would be 
$ 900 ($ 150 shortage times six payments), or three full months past due. An institution may use either or both methods 
in its portfolio, but may not use both methods simultaneously with a single loan. 

Re-Aging, Extensions, Deferrals, Renewals, and Rewrites 03 

n3 These terms are defined as follows. Reage: Returning a delinquent, open-end account to current status without 
collecting the total amount of principal, interest, and fees that are contractually due. Extension: Extending monthly 
payments on a closed-end loan and rolling back the maturity by the number of months extended. The account is shown 
current upon granting the extension. If extension fees are assessed, they should be collected at the time of the extension 
and not added to the balance of the loan. Deferral: Deferring a contractually due payment on a closed-end loan without 
affecting the other terms, including maturity, ofthe loan. The account is shown current upon granting the deferral. Re
newal: Underwriting a matured, closed-end loan generally at its outstanding principal amount and on similar terms. Re
write: Underwriting an existing loan by significantly changing its terms, including payment amounts, interest rates, 
amortization schedules, or its final maturity. 

Re-aging of open-end accounts, and extensions, deferrals, renewals, and rewrites of closed-end loans can be used to 
help borrowers overcome temporary financial difficulties, such as loss of job, medical emergency, or change in family 
circumstances like loss of a family member. A permissive policy on re-agings, extensions, deferrals, renewals, or re
writes can cloud the true performance and delinquency status of the portfolio. However, prudent use is acceptable when 
it is based on a renewed willingness and ability to repay the loan, and when it is structured and controlled in accordance 
with sound internal policies. 

Management should ensure that comprehensive and effective risk management and internal controls are established 
and maintained so that re-ages, extensions, deferrals, renewals, and rewrites can be adequately controlled and monitored 
by management and verified by examiners. The decision to re-age, extend, defer; renew, or rewrite a loan, like any other 
modification of contractual terms, should be supported in the institution's management information systems. Adequate 
management information systems usually identify and document any loan that is re-aged, extended, deferred, renewed, 
or rewritten, including the number oftimes such action has been taken. Documentation nonnally shows that the institu
tion's personnel conllllunicated with the borrower, the borrower agreed to pay the loan in full, and the borrower has the 
ability to repay the loan. To be effective, management information systems should also monitor and track the volume 
and performance of loans that have been re-aged, extended, deferred, renewed, or rewritten and/or placed in a workout 
program. 

Open-End Accounts 

Institutions that re-age open-end accounts should establish a reasonable written policy and adhere to it. To be con-
sidered for re-aging, an account should exhibit the following: 

· The borrower has demonstrated a renewed willingness and ability to repay the loan. 

· The account has existed for at least nine months. 

· The borrower has made at least three consecutive minimum monthly payments or the equivalent cumulative 
amount. Funds may not be advanced by the institution for this purpose. 

-
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Open-end accounts should not be re-aged more than once within any twelve-month period and no more than twice 
within any five-year period. Institutions may adopt a more conservative re-aging standard; for example, some institu
tions allow only one re-aging in the lifetime of an open-end account. Additionally, an over-limit account may be re-aged 
at its outstanding balance (including the over-limit balance, interest, and fees), provided that no new credit is extended 
to the borrower until the balance falls below the predelinquency credit limit. 

Institutions may re-age an account after it enters a workout program, including internal and third-party debt coun
seling services, but only after receipt of at least three consecutive minimum monthly payments or the equivalent cumu
lative amount, as agreed upon under the workout or debt management program. Re-aging for workout purposes is lim
ited to once in a five-year period and is in addition to the once in twelve-months/twice in five-year limitation described 
above. To be effective, management information systems should track the principal reductions and charge-off history of 
loans in workout programs by type of program. 

Closed-End Loans 

Institutions should adopt and adhere to explicit standards that control the use of extensions, deferrals, renewals, and 
rewrites of closed-end loans. The standards should exhibit the following: 

· The borrower should show a renewed willingness and ability to repay the loan. 

· The standards should limit the number and frequency of extensions, deferrals, renewals, and rewrites. 

· Additional advances to fmance unpaid interest and fees should be prohibited. 

Management should ensure that comprehensive and effective risk management, reporting, and internal controls are 
established and maintained [*36906] to support the collection process and to ensure timely recognition oflosses. To 
be effective, management information systems should track the subsequent principal reductions and charge-off history 
of loans that have been granted an extension, deferral, renewal, or rewrite. 

Examination Considerations 

Examiners should ensure that institutions adhere to this policy. Nevertheless, there may be instances that warrant 
exceptions to the general classification policy. Loans need not be classified if the institution can document clearly that 
repayment will occur irrespective of delinquency status. Examples might include loans well secured by marketable col
lateral and in the process of collection, loans for which claims are filed against solvent estates, and loans supported by 
valid insurance claims. 

The Uniform Classification and Account Management policy does not preclude examiners from classifying indi
vidual retail credit loans that exhibit signs of credit weakness regardless of delinquency status. Similarly, an examiner 
may also classify retail portfolios, or segments thereof, where underwriting standards are weak and present unreasona
ble credit risk, and may criticize account management practices that are deficient. 

In addition to reviewing loan classifications, the examiner should ensure that the institution's allowance for loan 
and lease losses provides adequate coverage for probable losses inherent in the portfolio. Sound risk and account man
agement systems, including a prudent retail credit lending policy, measures to ensure and monitor adherence to stated 
policy, and detailed operating procedures, should also be implemented. Internal controls should be in place to ensure 
that the policy is followed. Institutions that lack sound policies or fail to implement or effectively adhere to established 
policies will be subject to criticism. 

Implementation 

This policy should be fully implemented for reporting in the December 31, 2000 Call Report or Thrift Financial 
Report, as appropriate. 

Dated: June 6, 2000. 

Keith J. Todd, 

Executive Secretary, Federal Financial Institutions Examination Council. 
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I. Proposed Amendment to R. 6:6-3(a)--Entry of Pefault 

Judgment by the Clerk and Adeguacy of Proofs Where 

Records Are Kept Electronically 

An item held over for consideration in the 1990 Report of 

the Special Civil Part Practice Committee to the Supreme Court 

was the adequacy of proofs for entry of: default judgment under 

Rules 6:6-3(a) and 4:43-2(a) where plaintiffs' records are 
. \ 

kept electronically by computer. The Committee is aware of 

variations in the type and quantum of proof required from 

county to county for the entry of such default judgments and 

the burden that this imposes on multi-county practitioners. 

The rules in question deal with entry of default judgment by 

the clerk in actions involving liquidated damages. 

-The Committee proposes an overhaul of g. 6:6-3(a) to 

eliminate the confusing reference to g. 4: 43-2 (a) I incorporate 

the necessary elements of g. 4:43-2(a) into g. 6:6-3(a), and 

add a paragraph to deal more clearly with electronic records. 

While considering the problems posed by electronic records, 

the Committee kept in mind the need to promote uniformity of 

treatment by the clerks in the various counties and the need 

to ensure that default judgments reflect amounts actually due. 

The main issues posed by suits on revolving charge accounts 

and- bank credit cards are whether the specific items purchased 

by the defendant must be shown in the proofs when requesting 

entry of default judgment and how far back in time the proof 
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that records are kept electronically by computers and the 

Committee believes that even if they were available, it would 

be impractical to require.their attachment to the affidavit of 

proof. The inconsistencies from county to county stem from 

the varying perceptions of the judges and clerks as to the 

extent of proof required to support the entry of a default 

judgment. The Committee believes that these problems can be 

resolved by keying the proofs to the federal Truth In Lending 

Act. 

New Jersey law (N.J.S.A. 17:16C-34.1(b» brings the kind 

of credit accounts at issue here within the ambit of the Truth 

In Lending Act. The credit accounts, such as a Sears charge· 

or Master Card, are defined as "open end credit plans" by the 

Act and by the implementing regulations, commonly known as 

Regulation Z, adopted by the Board of Governors of the Federal 

Reserve System. See 15 u. S. C.A. §1602 (i) and 12 C. F .R. 

§226.2(a)(20). The Act and Regulation Z require the creditor 

to furnish the consumer,with a periodic ,statement for earh 

billing cy~le. 15 U.S.C.A. §1637(b) and 12 C.F.R. §226.7. In 

reviewing 12 C.F.R. §226.7 the Committee noted the extent of 

the information required and that subsection (k) requires that 

the address for notice of billing errors be placed either on 

the periodic statement or on a summary statement of the 

-33-
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The consumer I s Fights to assert claims and defenses 

against the issuer of the credit card and to contest billing 

errors are set forth in detail in 12 C.F.R. §226.12(c) and 

§226.13, respectively. When the credit account is established 

the credi~or is required b'!( 12 C .. F.R. §226 .. 6-{d} to furnish \ 

the consumer with a detailed statement of those rights, in the 

form set forth in the appendix to Regulation Z. The creditor 

is also required by 12 C.F.R. §226.9 to furnish a similar , 

statement of rights to the consumer either annually or with 

each periodic billing statement. The consumer is advised in 

these statements that he or she has 60 days from the receipt 

6f a periodic statement containing a billing error to give the 

creditor notice of the error. The statements and 12 C.F.R •. 

§226.13 set forth the detailed procedures to be followed in 

resolving the alleged billing error. 

In this rather elaborate regulatory context, a logical 

inference can be drawn from a consumer's failure to assert a 

billing error that the new balance set forth in the periodic 

statement is true and correct. Accordingly, the Committee 

believes that it should be sufficient proof for entry of 

. default judgment, in suits on credit accounts subject to the 

Truth In Lending Act, if the plaintiff attaches to the 

affidavit a copy of the periodic statement for the last 

-34-
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financial information required to be in that statement. 

The proposed amendments to g-. 6:6-3(a) follow. Please 

note that proposed amendments to paragraphs (b) and (c), which 

relate to landlord/tenant actions, were explained supra in 

section I. F. of this Report. Please note further that 'other 

proposed amendments to paragraph (c) (relating to proofs in 

deficiency actions, claims for unliquidated damages and 

certain negligence cases) are discussed infra in section I. J. 

of this Report. 

-35-



2004 REpORT OF THE SUPREME COURT 

COMMITTEE ON 

SPECIAL CIVIL PART PRACTICE 

JANUARY 2004 



Electronic Records 

The current R. 6:6-3(a) provides for the proofs, in situations where plaintiffs records are 

electronic and the claim is founded on an open-ended credit plan, to include a copy of the 

periodic statement for the last billing cycle, the format of which is prescribed by federal law, or a 

computer-generated report "setting forth the financial information required to be contained in the 

periodic statement." Some judges have interpreted this language to mean that the report must 

contain data for all of the items required by federal law to be in the periodic statement. In fact, it 

is usually the case that the periodic statement for the last billing cycle will not contain manyof 

the items because there were no transactions and credits, periodic rates or finance charges during 

the last billing cycle on an account that has been charged off. The Committee therefore proposes 

to eliminate the phrase "financial information required to be contained in the periodic statement," 

and substitute in its stead a list of the particular items that must, if they exist, be included in the 

statement under federal law. 

Elimination of Reference to Items Attached to the Complaint 

Note that the phase "or if attached to the complaint and verified by reference in the 

affidavit," is to be eliminated from the last sentence of the rule. Permitting a reference to items 

attached to the complaint, in the context of the clerk's review of an affidavit of proof, imposes 

too much for a burden on the clerks' offices. For the sake of efficiency, the clerk's staff should 

be able to rely entirely on the affidavit of proof, together with the attachments thereto, when 

reviewing a request to entcr judgment by default. 

The Committee's proposed amendments to R. 6:6-3(a) follow. 
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OPINION 

PERCURlAM 

Defendant Theodore Gottesman appeals from two 
separate orders entered by the Special Civil Parton Feb
ruary 15, 2007. One order denied his motion to dismiss 
plaintiffs complaint and the other granted plaintiff's mo
tion for summary judgment. We affmn. 

Plaintiff MRC Receivables Corporation (MRC) is 
the assignee by purchase of a Mastercard account issued 
by Household Orchard Bank (Household) to defendant 
Theodore Gottesman on March 8, 1999. Plaintiff insti
tuted suit against defendant in October 2006. Its com
plaint alleged that defendant owed $ 1416 on his 
Mastercard account. Defendant filed an answer, in which 
his sole defense was his statement that he was "not sure 
whether this account belongs to me." 

On January 22, 2007, plaintiff filed a motion for 
summary judgment. In support of its motion, plaintiff 
produced a copy of a document transmitted electronically 
from Household in which Household (*2] attested to 
the $ 1416 defendant owed on his Mastercard account. In 
neither his opposition to plaintiffs motion nor in support 
of his own motion did defendant affmnatively present 
any proofs to challenge the certification plaintiff had 
submitted. Instead, defendant asserted that he never en
tered into an agreement with MRC. He did not deny that 
he had opened an account with Household, nor did he 
dispute plaintiffs claim that he had failed to make re
quired payments to plaintiffs predecessor, Household 
Orchard Bank. Defendant maintained that he was "not in 
receipt of any contract or documentation making [him] 
liable to any other party." 

On appeal, we apply the same summary judgment 
standard from Brill v. Guardian Life Insurance Company 
of America, 142 N.J. 520, 540, 666 A.2d 146 (1995) that 
the trial court is obliged to apply. Prudential Prop. & 
Cas. Ins. Co. v. Boylan, 307 NJ. Super. 162, 167, 704 
A.2d 597 (App. Div.), certif. denied, 154 NJ. 608, 713 
A.2d 499 (1998). Summary judgment must be granted 
unless the party opposing the motion has established a 
genuine issue of material fact. Brill, supra, 142 NJ. at 
540. Vague assertions by the party opposing a motion for 
summary judgment are not sufficient to defeat a sum
mary [*3] judgment motion. Id. at 541. Not only must 
the party opposing the motion present "competent evi
dential materials," id. at 540, but those materials must be 
"sufficient to permit a rational fact fmder to resolve the 
alleged disputed issue in favor of the non-moving party." 
Ibid. 
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Here, the motion judge did not make specific find
ings. We infer, however, from the judge's grant of plain
tiffs motion for summary judgment that he reached cer
tain conclusions. In particular, the judge no doubt con
cluded that defendant's statement that he "was not sure" 
the account in question belonged to him was not suffi
cient under Brill to raise a genuine issue of material fact. 
We agree with that conclusion. 

We have carefully reviewed the record and the ar
guments presented by defendant and conclude that the 
issues presented lack sufficient merit to warrant extended 
discussion in a written opinion. R. 2: 1 1-3(e)(l)(E). 

Affirmed. 


