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PRELIMINARY STATEMENT 

Rejecting indisputable precedent, NCFSI disclaimed 

any obligation to prove its case absent Oughla’s disproof. 

NCFSI’s baseless rejection surfaces in its unsupportable 

ownership argument, warped inferences of admissions by 

silence, and distorted misapplication of an evidence rule 

designed to conserve judicial resources. 

Like every other plaintiff, however, NCFSI should not 

enjoy the benefits of a judgment without admissible 

evidence establishing its claim. 

REPLY TO NCFSI’S PROCEDURAL HISTORY 

NCFSI incorrectly asserted that Judge Royster found 

its testimony competent to prove ownership. Pb10 at ¶1 

(citing T42-8 to 12 and T34-25 to T36-16). The transcript 

tells a different story. Her Honor stated that NCFSI’s 

submissions “suggest that at least someone would be able to 

come in an [sic] testify that they were the owner of this 

property.” T42-10 to 11. Her Honor concluded that, on a 

summary judgment motion, nothing more was required and 
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NCFSI did not have to prove the full chain of assignment. 

T35-23 to T36-2. 

REPLY TO NCFSI’S STATEMENT OF FACTS 

NCFSI’s Statement of Facts relied on inadmissible 

hearsay and statements from incompetent witnesses. Those 

evidentiary failings are detailed in Oughla’s initial brief. 

NCFSI failed to address the competency issues or offer a 

hearsay exception.  

REPLY TO NCFSI’S STANDARD OF REVIEW 

NCFSI suggested that Oughla sought this Court’s 

exercise of original jurisdiction. Pb10. She did not. 

 NCFSI also contended that a motion judge’s 

evidentiary rulings are reviewed only for an abuse of 

discretion. That indulgent standard applies to evidentiary 

rulings “supported by credible evidence in the record.” 

Estate of Hanges v. Metro. Prop. & Cas. Ins. Co., 202 N.J. 369, 

384 (2010) (footnote 8 and adjoining text). Here, however, 

there were no rulings on Oughla’s evidentiary objections 

and – even if they had been made – NCFSI did not identify 

any “credible evidence.” Id. 
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The absence of evidential rulings leaves this Court to 

“only speculate about the reasons for a trial court’s 

decision.” Rosenberg v. Bunce, 214 N.J. Super. 300, 304 

(App. Div. 1986). Consequently, the standard of review of 

Oughla’s evidentiary objections is de novo. Id. 

LEGAL ARGUMENTS 

POINT I: NCFSI FAILED TO PROVE A VALID 
ASSIGNMENT. 

NCFSI rejected the well-established elements 

necessary to prove the valid assignment of contract rights, 

namely: identification of the account being assigned, clear 

evidence of intent to transfer, and notice to the obligor.   

A. Standing is a Threshold Issue. 

NCFSI conceded that ownership of the account is the 

sine qua non of standing and “[s]tanding is a threshold issue 

to be decided before substantive issues are considered.” 

Pb18. See, New Jersey Citizen Action v. Riviera Motel Corp., 

296 N.J. Super. 402, 411 (App. Div. 1997). 

Both parties rely on Triffin v. Somerset Valley Bank, 

343 N.J. Super. 73, 80 (App. Div. 2001), which, quoting In 

re Adoption of Baby T., 160 N.J. 332, 341 (1999), reinforced 
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that “standing is an element of justiciability that cannot be 

waived or conferred by consent.” 

B. The Well-Accepted Elements of a Valid Assignment. 

NCFSI agreed with Oughla that a chose-in-action, 

such as the account here, is different from other forms of 

property and property interests. Db43-47; Pb46-47.  

Oughla demonstrated that the New Jersey decisional 

law yielded three requisite elements. Db47-50. NCFSI 

identified insignificant factual differences in those cases and 

contended that the rule should be that “a claim of right to 

property” is sufficient to prove ownership in the absence of 

“affirmative proof to challenge Plaintiff’s claim of 

ownership.” Pb18, Pb30. 

The New Jersey rule, being the same as the rest of the 

nation, states: 

A valid assignment must contain clear 
evidence of the intent to transfer rights, must 
describe the subject matter of the assignment, 
must be clear and unequivocal, and must be 
noticed to the obligor. 

6 AmJur2d (Thomson West 2008) 206, Assignments § 82 

(citing, among other cases, Tirgan v. Mega Life & Health Ins., 



Reply Brief of Defendant-Appellant page 5 
New Century Financial Services, Inc. vs. Ahlam Oughla,  
Docket No. A-006078-11T4 

304 N.J. Super. 385 (Law Div. 1997)). The elements are 

“hornbook law.” Certified Collectors, Inc. v. Lesnick, 116 Ariz. 

601, 603 (1977); cf, Restatement (Second) Contracts § 324. 

See, also, 4 Corbin on Contracts § 879 at 528-529 (1951). 

The nation’s cases and non-judicial authorities only 

disagree on when notice to the obligor is required. Compare, 

e.g., Webb v. Brinkerhoff Const. Co., 972 P.2d 74, 77 (Utah 

1998) (notice is “indispensable”) with Johnson v. Sowell, 80 

N.M. 677, 679 (1969) (notice not required). In this State, 

however, notice is required. See, Canger v. Dorine Indus. Park 

P‘ship, Docket No. A-4743-02T2, 2005 WL 309928, *7 (App. 

Div. Jan. 14, 2005) (unpublished) (at *7, Dra6, “notice must 

be given to the obligor”) (Dra1). The only exception in this 

State arises when the assignment is disputed between 

assignees. See, e.g., Hirsch v. Phily, 4 N.J. 408, 414 (1950). 

C. A Claim of Ownership Does Not Prove Assignment.  

NCFSI cited three cases for its proposition that, 

absent Oughla’s contrary evidence, asserting its ownership 

claim satisfies its proof burden. None involve an assignment 

of contract rights. More importantly, none of them set forth 
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the proof standard for ownership of assigned contract rights. 

Rather, the cases are examples of when there was admissible 

evidence of ownership and no disputing evidence. 

In Hance’s Adm’rs v. Waln, 53 N.J. Eq. 660 (Chanc.) 

aff’d sub. nom. Waln v. Hance’s Adm’rs., 53 N.J. Eq. 660 

(E.&A. 1895), the decedent’s daughter testified that certain 

tangible personal property which was on her husband’s farm 

when her father died, belonged to her now-deceased 

husband and not her earlier-deceased father. 

Lubinsky v. Court of Common Pleas of Passaic County, 

15 N.J. Misc. 183 (Sup. Ct. 1937), affirmed a directed 

verdict rejecting a third party’s claim that goods and 

chattels belonging to him had been levied upon because all 

testimony as to ownership favored the judgment creditor. 

In Moran v. Joyce, 125 N.J.L. 558 (Sup. Ct. 1941) 

aff‘d, 127 N.J.L. 562 (E.&A. 1942), Joyce’s judgment 

creditor levied on two bank accounts which, although in 

Joyce’s name, were titled “Trustee, settlement account” and 

“Agent.” Joyce’s undisputed testimony was that funds in the 
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accounts were held in trust for others. Thus, the court 

released the levy. 

Here, there is no admissible evidence to prove 

NCFSI’s ownership – even the inadmissible submitted 

materials fail to establish a valid chain of assignment.  

D. The Form of Assignment Matters. 

Generally, assignments need not be in writing or in a 

particular form. But, see, N.J.S.A. 12A:1-206 (writing 

required for contracts over $5,000), UCC Official Comment 

to § 1-206, and Restatement (Second) Contracts § 324, 

Comment b. That does not, however, permit NCFSI to 

disregard that its submissions reflect that each link in the 

proffered chain was in writing and to prove those 

assignments without those writings. 

Being in writing, the entire written record of each 

assignment needed to be presented. Coosewoon v. Meridian 

Oil Co., 25 F.3d 920, 930 (10th Cir. 1994) (“In determining 

the intent of the parties to an assignment, all facts and 

circumstances surrounding the transaction must be taken 

into consideration.”); and, cf., Henggeler v. Brumbaugh & 
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Quandahl, P.C., LLO, __ F.Supp.2d __, 2012 WL 4056094, 

Case No. 8:11-CV-334 (D.Neb. Sept. 12, 2012) (debt-buyer’s 

assignment proof insufficient where the submitted bill of 

sale referenced a “data file” and a sales agreement which 

were not produced). See, also, CACH, LLC v. Askew, 358 

S.W.3d 58, 61 (Mo. 2012), reh'g denied (Mar. 6, 2012) 

(“every link in the chain between the party to which the 

debt was originally owed and the party trying to collect the 

debt must be proven by competent evidence in order to 

demonstrate standing”). 

Curiously, the record reflects that NCFSI sought to 

collect on Oughla’s account with Credit One Bank, N.A., but 

NCFSI does not contend that the Bank ever assigned it. 

Pb54. Rather, it argued that the Mazzolli Affidavit, made 

many months after MHC sold unspecified accounts to LVNV, 

established MHC’s ownership “after origination.” Pb54. 

There is nothing in the record, however, which identified 

Oughla’s account being owned by MHC.  

Thus, NCFSI’s failure to submit the transactional 

record of each assignment is fatal to proving ownership.  
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POINT II: OUGHLA DID NOT ADMIT THE FACTS OF 
NCFSI’S CASE BY SILENCE.  

No basis exists to infer from Oughla’s interrogatory 

answers “either her admission of the substantive merits of 

Plaintiff’s claims, or her inability to interpose either a 

factual or legal defense.” Pb45. 

Assuming there was such a basis, it would be 

improper to infer any admission as to standing, which 

cannot be “conferred by consent.” Baby T., supra. 

To support its admission-by-silence argument, NCFSI 

editorialized Greenberg v. Stanley, 30 N.J. 485, 497-498 

(1959) in a misleading way. The decision reveals that an 

admission-by-silence “must be used with caution” and only 

after findings of facts not present here. 

NCFSI also misconstrues the language and purpose of 

the Fair Credit Billing Act, 15 U.S.C. § 1666, attempting to 

convert a consumer protection statute – which enhances the 

rights of a consumer who timely invokes its procedures – 

into a 60-day statute of limitations barring all account 

disputes. See, NCLC, Collection Actions (1st ed.) § 4.7.6. 
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Consequently, NCFSI cannot derive an admission out 

of either Oughla’s interrogatory answers or the Fair Credit 

Billing Act as a substitute for proving standing or the 

underlying claim. 

POINT III: THE PLEADINGS REFLECT A BONA FIDE 
DISPUTE SUCH THAT NCFSI CANNOT RELY 
ON HEARSAY. 

NCFSI appeared to ask this Court to invoke its 

discretion under N.J.R.E. 101(a)(4) to admit its submissions 

despite being hearsay. See, e.g., Pb13, 28, 40, and 43. That 

Rule allows, but does not require, admission of evidence to 

prove a fact regardless of exclusionary rules when “there is 

no bona fide dispute as to that fact.” Id. But, even if it were 

to apply, it does not excuse NCFSI’s competency problems 

which NCFSI did not address. 

Here, bona fide disputes exist. In just two sentences 

NCFSI alleged it is “now the owner” of an account, and that 

Oughla owed NCFSI a specified sum. Da1. Oughla’s pro se 

Answer denied those allegations. Da2. Without debating 

NCFSI’s contention that the Answer was a “general denial,” 

Pb1, were that so, NCFSI would not be relieved of its proof 
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burden. Turner v. Wells, 64 N.J.L. 269, 274 (1900) (“The 

contention [that the obligor’s general denial relieved the 

assignee from proving satisfaction of the conditions 

precedent to the obligor’s payment obligation] is unavailing, 

for the question is not what the defendants shall be 

permitted to give in evidence, but what evidence are the 

plaintiffs required to produce in order to make out their 

right to recover.”) 

A bona fide dispute requires a good faith basis or 

reasonable argument to challenge the opponent’s allegation. 

The term means that a dispute is “made in good faith.” 

Black’s Law Dictionary (9th ed. 2009). Cf., King v. S. Jersey 

Nat. Bank, 66 N.J. 161, 196 (1974) (Pashman, J., dissenting) 

(recognizing that car owners may have a “bona fide dispute” 

or “bona fide objections” even though they later prove to be 

“insubstantial” and, therefore, due process should attach 

prior to repossession); and, Standard Oil Dev. Co. Emp. Union 

v. Esso Research & Eng’g Co., 38 N.J. Super. 106, 115 adhered 

to on reh’g, 38 N.J. Super. 293 (App. Div. 1955) (bona fide 

dispute exists over meaning of contract language when, in 
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“the mind of the ordinary layman,” “the connotation 

contended for” is reasonable).  

One commentator explained that N.J.R.E. 101(a)(4) 

is limited to when there is a stipulated fact or there is 

hearsay testimony and no objection raised. Klock, 2B N.J. 

Prac., Evidence Rules Annotated 101:3 (3d ed.) 

Here, Oughla had no means for acquiring knowledge 

of the alleged assignments and denied owing anything to 

NCFSI without sufficient documentation. Therefore, a bona 

fide dispute existed. 

There is no support for NCFSI’s view that a bona fide 

dispute required Oughla to come forward with evidence 

contradicting NCFSI’s claims. Pb16 (“genuine factual 

conflict”). That view would switch the burden of proof and 

the two cases cited by NCFSI are unavailing. 

Senders v. CNA Ins. Companies, 212 N.J. Super. 518, 

521 (Law Div. 1986) involved an insurance claim arising 

from a suspicious fire. The court permitted Senders to prove 

that he voluntarily took and passed a police-administered 

polygraph exam. That evidence was relevant and, because 
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CNA “concede[d] that the plaintiff is not responsible in any 

way for the fire which destroyed the premises,” there was 

no bona fide dispute under N.J.R.E. 101(a)(4). Id. at 521.  

Jugan v. Pollen, 253 N.J. Super. 123 (App. Div. 1992) 

was a medical malpractice case where the doctor’s answer 

was suppressed for discovery abuses. At the proof hearing, 

N.J.R.E. 101(a)(4) was properly invoked to admit hearsay 

records whose accuracy was undisputed. 

Notably, N.J.R.E. 101(a)(4) is ill-suited for summary 

judgment motions where reasonable factual inferences are 

to be drawn against granting the motion and the motion 

record is limited to facts which are in the record, judicially 

noticeable, or presented by affidavits “made on personal 

knowledge, setting forth only facts which are admissible in 

evidence to which the affiant is competent to testify.” 

R. 1:6-6. Thus, on a summary judgment motion, 

N.J.R.E. 101(a)(4) should never be employed except for 

those facts which the non-moving party expressly concedes 

or admitted. 

Thus, Oughla’s Answer put NCFSI’s ownership and 



Reply Brief of Defendant-Appellant page 14 
New Century Financial Services, Inc. vs. Ahlam Oughla,  
Docket No. A-006078-11T4 

the correctness of the alleged account balance in issue. 

Consequently, the existence of a bona fide dispute rendered 

N.J.R.E. 101(a)(4) inapplicable. 

POINT IV: THERE IS NO BASIS FOR IGNORING 
OUGHLA’S EVIDENTIARY OBJECTIONS OR 
RELAXING NCFSI’S PROOF BURDEN. 

The record disputes NCFSI’s claim that Oughla did 

not raise the lower court’s failure to make findings of fact, 

conclusions of law, or evidentiary rulings when deciding the 

summary judgment motion prior to appeal. Pb49. 

Oughla’s pro se opposition to the summary judgment 

motion expressly stated that the motion was not supported 

by admissible evidence and cited specific evidence rules. 

Da66 and Dra18 to 19. Her reconsideration motion briefs 

again cited evidentiary objections. Dra24 to 30; Dra39 to 

41. The supporting reconsideration brief, at Dra23, drew 

specific attention to the lower court’s failure to address any 

issues raised in the summary judgment motion papers: 

Defense counsel inquired of Chambers as to 
whether the reasons for the May 25, 2012 
Order were in writing or placed on the record 
and was informed that everything was on the 
Order. The Order does not set forth any 
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particular reasons so Defendant here addresses 
the two salient deficiencies in Plaintiff’s 
Summary Judgment Motion: 

1. The purported evidence submitted by 
Plaintiff is inadmissible as coming from 
an incompetent witness with no 
knowledge of virtually all of the facts 
asserted. 

2. The motion record lacks evidence – 
admissible or otherwise – of the sale, 
transfer or assignment of the alleged 
account from the Original Creditor to 
any other entity. 

Therefore, it is incomprehensible that NCFSI would 

contend that Oughla failed to raise issues below. 

In contrast, at Pb48, NCFSI for the first time asserts 

relaxation of the evidence rules under N.J.R.E. 101(a)(2)(A). 

That rule permits relaxation. NCFSI never asked for 

relaxation. Neither NCFSI’s briefs below, Dra11 and Dra31, 

nor the transcript reveal any relaxation request. 

NCFSI did not offer a basis for when a court should 

permit relaxation. The official comment to the Rule sheds no 

light on the subject. 

One authority observed, “The reason for the 

relaxation is the fact that most actions in the small claims 



Reply Brief of Defendant-Appellant page 16 
New Century Financial Services, Inc. vs. Ahlam Oughla,  
Docket No. A-006078-11T4 

court are litigated by lay persons, generally unfamiliar with 

the rules of evidence.” 2B N.J. Prac., Evidence Rules 

Annotated 101:2 (3d ed.). Here, where NCFSI is represented 

by counsel, the reason for relaxation vanishes. Thus, no 

basis exists now to relax the evidence rules. 

Even if relaxation applied, the only case cited by 

NCFSI concluded that relaxation was not so broad as to 

permit in-court statements by witnesses who had not been 

sworn. Penbara v. Straczynski, 347 N.J. Super. 155, 158 n1 

(App. Div. 2002) Similarly, relaxation should not permit 

statements made by incompetent witnesses or admit records 

where there is no showing of trustworthiness. 

With respect to such records, the recent report of the 

Federal Trade Commission suggested that the parties to 

debt-buyer assignment transactions agree that the 

information may be untrustworthy. The FTC observed, “In 

many purchase and sale agreements, sellers disclaimed all 

warranties and representations regarding the accuracy of the 

information they provided at the time of sale about 

individual debts, essentially selling the debts, with some 
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limited exceptions, ‘as is.’” Federal Trade Comm'n, The 

Structure and Practices of the Debt Buying Industry (Jan. 

2013), at 25. The assignment contracts (none of which were 

provided here) “indicated that account documents, when 

available, may be inaccurate and that the provision of 

account documents could not be relied upon to establish the 

outstanding balance of an account or that the account 

represented a valid and collectible debt.”  Id. at C-13. 

Under the circumstances, there is no reason to relax 

the evidence rules but, even if relaxed, NCFSI’s submissions 

would still be inadmissible. 

NCFSI, at Pb58-61, focused on irrelevant factual 

distinctions in its attempt to distinguish three federal district 

court decisions which Oughla cited. NCFSI failed to address 

that, like here, each case involved a debt buyer who sought 

to enforce the contract between the original creditor and the 

consumer but was unable to prove a valid chain of 

assignment with admissible evidence. 

NCFSI criticized one of those decisions, Webb v. 

Midland Credit Mgmt., Inc., 2012 WL 2022013, Case 11-cv-
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5111 (N.D.Ill. May 31, 2012) as being inconsistent with 

Krawczyk v. Centurion Capital Corp., 2009 WL 395458, Case 

06-cv-6273 (N.D.Ill. Feb. 18, 2009). Krawczyk held that the 

original creditor’s records attached to the debt buyer’s 

affidavit were not hearsay because they were not offered for 

the truth. In dicta, the court discussed that the records could 

be admitted as incorporated into the debt-buyer’s records. 

Citing Krawczyk, Webb noted that a few courts 

recognized that third party records which had become 

incorporated into the proponent’s records could – under 

limited conditions – be admitted, but the proponent still 

“must demonstrate that the other requirements of Rule 

803(6) are satisfied.” Webb v. Midland, at *4. Krawczyk, at 

*5, also recognized that “a custodian or otherwise qualified 

witness must explain the record-keeping procedures of the 

organization and testify that she has knowledge of the 

procedures under which the records were created.” Cf., 

Hahnemann University Hosp. v. Dudnick, 292 N.J.Super. 11 

(App. Div. 1996). 

Here, NCFSI neither argued for nor presented any 
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facts to invoke the incorporated-records rule. No “custodian 

or otherwise qualified witness” met Hahnemann’s 

competency requirements, nor “explain[ed] the record-

keeping procedures of the organization and testif[ed] that 

she has knowledge of the procedures under which the 

records were created.” Krawczyk, at *5.  

POINT V: NCFSI MISREADS COLVELL. 

NCFSI misreads LVNV Funding, L.L.C. v. Colvell, 421 

N.J. Super. 1 (App. Div. 2011) to authorize summary 

judgment when the debt-buyer meets R. 6:6-3’s default 

judgment requirements. NCFSI confuses sufficient conditions 

with necessary conditions. 

 Colvell, at 6, observed that R. 6:6-3 “does not 

generally apply in a summary judgment situation…[though 

it] provides a guide to the proofs necessary to grant 

summary judgment in a credit card collection matter.” The 

inability to satisfy R. 6:6-3 renders summary judgment 

impossible; satisfying R. 6:6-3 is a necessary condition but is 

not sufficient for entitlement to summary judgment. 

Moreover, Colvell concerned proof of the debt and the 
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amount due. It did not address the additional issue here as 

to the requisite proof of a valid the chain of assignment and, 

therefore, proofs consistent with R. 6:6-3 do not prove 

standing or ownership. 

CONCLUSION 

For the foregoing reasons, Defendant, Azeem H. 

Oughla, respectfully requests that this Court reverse the 

order entering summary judgment for Plaintiff, and either 

enter summary judgment for Oughla or remand with 

directions for the entry of such a judgment. 

 Respectfully submitted, 

 
February 13, 2013 PHILIP D. STERN 

Philip D. Stern & Associates, LLC 
Attorney for Defendant-Appellant, 
Azeem Oughla 
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Opinion

PER CURIAM.

*1  This is an appeal by defendants Dorine Industrial Park
Partnership (DIP) and one of its partners, Gilbert Jacobs, from
a judgment entered after a bench trial that awarded Anthony
Canger and his company, A.C. Canger Enterprises of East
Hanover, Inc. (CEEH) (plaintiffs), over $200,000 in damages
and prejudgment interest. The award was for conversion of
certain loan proceeds received by the partnership and also was
for the failure of those defendants, in violation of the terms
of an assignment agreement to make certain payments. Under
that agreement, a DIP partner, Henry Kochan, had transferred
to Canger one-half of his right to partnership distributions.

The court allocated the award to plaintiffs as follows:
$123,841.92 for conversion, $93,875.92 relating to certain

loan proceeds, and $29,966 relating to management fees
paid by DIP; $64,128.40 for violation of the assignment
agreement; and $24,037.56 in prejudgment interest. Plaintiffs
cross-appeal, seeking a determination of the value of their
ownership interest of twenty-five percent of the partnership,
which they purchased from the Estate of Albert Froysland,
a former partner, as of the time of Froysland's death in July
1993; or, in the alternative, for additional damages.

I

This litigation originated on September 13, 2000, when
plaintiffs filed a complaint alleging conversion, civil
conspiracy, failure to pay pursuant to the Kochan assignment,
and a request for an accounting of their twenty-five percent
interest in DIP. It appears that, although soon thereafter
plaintiffs filed a first amended complaint to add a count
for breach of contract, that claim was dismissed without
prejudice by order dated December 15, 2000.

The matter was tried without a jury in January and February
2002. The trial judge issued a written opinion on January
21, 2003, finding for plaintiffs on the assignment claim
but for defendants on the remaining counts. The claim for
conversion, the court found, was barred by the statute of
limitations. The accounting claim, it held, was rendered moot
by rulings on the other counts.

After a subsequent reconsideration hearing, the judge issued
an amended written opinion on March 26, 2003, in which
he concluded that he had erred in dismissing the conversion
claim on timeliness grounds and proceeded to award
plaintiffs $123,841.92 on the claim. He then issued an April
24, 2003, “Second Amended Order For Final Judgment”
awarding plaintiffs $212,007.88, as follows: $123,841.92
for conversion; $64,128.40 on the assignment claim; and
$24,037.56 for prejudgment interest at the rate of 7.5 percent
per annum on the conversion award only from the date the
complaint in this matter was filed. DIP and Jacobs were held
jointly and severally liable for the award. No damages were
awarded on the accounting and civil conspiracy counts, the
court having found in favor of defendants on those counts.

These are the significant facts in a fairly complex set of
transactions and events. DIP was formed in November 1977
by Froysland and Jacobs, each partner having fifty percent
ownership, for which each contributed $100,000. Froysland
was the active partner in the partnership. Kochan had been
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Froysland's accountant and did accounting work for the
partnership. He became a partner in 1979 by purchasing half
of Froysland's interest. The three partners signed a partnership
agreement, dated August 24, 1979, memorializing that Jacobs
had a fifty percent interest, while Froysland and Kochan each
had a twenty-five percent interest.

*2  It was the partnership's purpose to hold title to certain
real estate in East Hanover, and to operate and manage that
property. The partnership's assets were the real estate located
in an industrial park, and more than thirty units it leased to
occupants for various functions. Thus, DIP was essentially a
landlord. The site in question is a six-acre tract comprised of
two buildings. The buildings were subdivided into sections
for manufacturing, sales or storage, based on the lessees' use
of the property.

CEEH is a corporation operating out of Parsippany. Canger
is the sole shareholder, and according to him, he and CEEH
were “one [and] the same.” The precise nature of CEEH's
business is not clear from the record.

There are several other partnerships in which DIP's partners
have had an interest. Kochan, Froysland and Froysland's
brother were partners in East Hanover Realty Associates, a
partnership formed in 1983 to manage real estate. Kochan
was also a partner in a separate partnership, East Hanover
Realty Group, with several other individuals. In addition,
Kochan was a partner with two other individuals, Thomas
Collins and John Haug, in East Morris Realty Associates,
a partnership formed in 1985 to own commercial rental
property. Finally, Froysland and his brother, Canger and
Kochan were partners in Maple Realty Group, which owned
real property in Hopatcong known as the Highlands at Sussex.

The DIP partnership agreement stated that none of the
partners “shall receive any salary for services rendered to the
partnership in the capacity of a partner.” Jacobs testified that
this provision of the partnership agreement was not adhered
to, as the partners were paid for the different functions that
they performed. In the event of the death of a partner, the
agreement provided that the partnership would be dissolved
unless the remaining two partners agreed to continue the
partnership. In any event, upon the death of a partner, “the
real estate owned by the partnership shall be appraised by an
independent appraiser selected by the surviving partners.”

The partners signed a master deed for Dorine Industrial Park
on September 2, 1983. That month, the partnership embarked

on a venture to convert the rental units into a condominium
form of ownership run by an association. At the time, DIP
took a $1,800,000 million loan from East Morris Realty to
refurbish the industrial park, with proceeds from the sale of
the units going towards repaying the loan. The loan was not
paid off until 1999, however.

In fact, after seventeen units had been sold, the plan was
disrupted by environmental problems on the property. An
environmental consultant informed the partners that there was
chemical pollution on the site, and that several of the tenants
were responsible. Jacobs became involved with the handling
of these environmental issues, and total remediation costs
were projected at $3,000,000 over a period of years. Sales of
the units were put on hold until 1987 when the New Jersey
Department of Environmental Protection (DEP) approved a
cleanup plan for the site. In conjunction with the cleanup plan,
DEP required that DIP post $250,000 in a trust account, which
DIP did in the form of a letter of credit.

*3  In addition, DEP sought reimbursement from DIP and
thirty other companies for contamination of East Hanover
Township groundwater and resulting well contamination in
1989. At DEP's request, DIP contributed $150,000 to a
cleanup fund. According to Jacobs, DIP spent over $700,000
in legal fees and approximately $237,000 on such items as
testing wells. Jacobs testified that DIP undertook to address
these concerns because the tenants refused to do so. Also,
according to Jacobs, no cleanup work was done on the
site from 1991 to 1999 because DEP was concerned about
duplication of cleanup efforts. In 2000, Jacobs estimated that
it would cost DIP in excess of $500,000 for future cleanup
and indemnity obligations.

DIP filed an action in federal district court in March 1991
against several of its former tenants seeking to recover money
spent on the remediation efforts. The partnership also filed
a coverage action against its insurer relating to the cost of
the cleanup in March 1991. From settlements in both actions,
DIP received approximately $1,800,000, apparently in 1995
or 1996. Canger testified that he only learned that DIP had
received a $1,800,000 environmental litigation settlement
during discovery in this action.

Al Froysland Associates, a company formed by Froysland,
owned property and was a tenant in one of DIP's buildings.
The DIP partners and Froysland Associates entered into an
agreement on March 13, 1992 wherein the latter would lease
units nine and thirty-two for a five-year period, with an option
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to purchase at $340,000, in return for Froysland managing
DIP's day-to-day affairs. Froysland was compensated for
handling the partnership's administration and work that
needed to be done on the property by being able to occupy
units nine and thirty-two rent-free, although he paid the taxes
on the units.

In late 1992, DIP borrowed money from East Hanover Realty
Group and East Morris Realty. According to Kochan, the
purpose of the loans was to pay the environmental and legal
costs DIP was incurring. Kochan did not disagree that the loan
amounts were $269,000 from East Hanover Realty Group and
$87,000 from East Morris Realty, but was uncertain whether
those were the correct loan amounts. Moreover, Kochan did
not know where the records of the loans and the records of any
repayments could be located. There was a reference to a note
and recorded document of the East Hanover Realty Group
loan, but that evidence does not appear to be contained in the
record. Kochan stated that he “believe[d]” DIP repaid these
loans, but he was not sure of the timing of the repayment. At
least with respect to the East Morris loan, Kochan stated that
DIP used the loan to pay “a lot of” the costs relating to the
environmental cleanup.

Froysland died in July 1993. Nothing in the record shows
that an appraisal of the partnership was done at this
point as required by the partnership agreement, but the
partnership continued to operate. After Froysland died, DIP
paid Jacobs and Kochan $1000 a month in management
fees for performing the type of work that Froysland had
previously done. Jacobs testified that Froysland had accepted
management fees from 1977 until his death.

*4  In September 1994, Canger recovered a $1,162,204.14
judgment against Froysland's estate, apparently in connection
with the Highlands at Sussex project in which Canger and
Froysland were joint venturers. Kochan was also a defendant
in that action based on his guaranty of a promissory note
apparently given by Valley National Bank to Canger, but
Canger's claim against Kochan remained after the Froysland
recovery. In Canger v. Froysland, 283 N.J.Super. 615,
619-22 (Ch. Div.1994), the court denied Canger's request

for a charging order 1  against the partnership interest of
Froysland's estate for payment of the estate's share of the
anticipated settlement in the partnership's cost recovery action
in federal court because the debt owed to the estate was, as
the court found, unliquidated and far too uncertain to be the
subject of levy.

On February 10, 1995, a stipulation of settlement and
dismissal was filed with the court settling Canger's claim
against Kochan in the Froysland action. Pursuant to the
settlement, Kochan was to pay Canger $50,000 in equal
monthly installments over a ten-year period. In addition,
paragraph two of the settlement (“assignment agreement”)
provided in pertinent part:

Kochan hereby irrevocably conveys
to Canger fifty (50%) percent of
any or all distributions which are
or which may become payable
to him from Dorine Industrial
Park, provided, however, that
upon Canger's receipt of ONE
HUNDRED FIFTEEN THOUSAND
($115,000.00) of distributions from or
on account of Kochan's partnership
interest in Dorine Industrial Park, the
within assignment shall be null and
void and of no further force and effect.

Thus, whenever DIP made a distribution to Kochan, Canger
essentially was to get half. The settlement was perfected by a
recorded security agreement and UCC-1 financing statement.
DIP received notice of the assignment by way of a letter sent
to its attorney that was received in early March 1995.

Canger purchased the estate of Froysland's interest in DIP at
a sheriff's sale in July 1995.

The record indicates that DIP apparently made payments of
approximately $120,000 to Jacobs and $60,000 to Kochan
in January 1996. Kochan claimed that the payments to
him were not distributions but rather compensation for
environmental consulting services that a corporation, of
which he was the sole shareholder, provided to DIP related to
the environmental cleanup. In May 1996, Kochan received a
$16,833.33 payment from the sale of unit nine. In addition,
what Kochan described as management fees were paid to
Jacobs and Kochan in 1996 and 1997, totaling approximately
$16,000, with Jacobs receiving twice as much of that amount
as Kochan. Kochan did not dispute that he received a total of
$29,966 in management fees, apparently after the assignment
agreement was entered into. In late 1999, unit thirty-two was
sold. Kochan received a $58,805 distribution from the sale of
the unit, but Canger did not receive anything.

*5  According to Canger, neither he nor his company has
received anything from DIP for their interest in DIP, and
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the only distribution he has received was a $16,833.33
distribution that was made from DIP to Canger in May 1996,
related to the sale of unit nine. Canger stated that DIP never
notified him of the distributions it made to Kochan.

Kochan filed a Chapter 7 bankruptcy proceeding in
November 1998, and received a discharge in July 1999. The
record indicates that Kochan did not make all the required
monthly payments to Canger under the assignment. On
September 1, 2000, Kochan and Canger signed a settlement
agreement whereby Kochan agreed to pay Canger $32,000 in
settlement of the outstanding claims in connection with the
instant action in return for a release and a UCC-3 termination
statement, a statement filed to establish that the debtor has
paid his debt to the secured party, for the security interest
relating to the 1995 security agreement. Apparently most of
the $32,000 payment related to Canger's share of the nearly
$59,000 Kochan received for the sale of unit thirty-two.
Kochan further agreed to cooperate with Canger in this action,
cooperation being limited to the production of documents, if
subpoenaed. The settlement specifically excluded “any and
all claims Canger may have relating to claims to rights to
receive distributions or payments from Dorine as successor-
in-interest to the right of the estate of Albert Froysland to
receive such distributions or payments from Dorine.”

Apparently, the DIP partnership became inactive at the end of
2000, although there is nothing in the record to indicate that
it has been dissolved.

On November 12, 2002, a settlement agreement was signed
with East Hanover Township in the environmental action in
which DIP was a defendant, whereby DIP was responsible
for $226,675 of the agreed upon award. In May 2003, DIP
entered into a remediation trust fund agreement with The
Bank of New York under which $400,000 was deposited into
the account.

In late 1999, at plaintiffs' request, Jacobs asked Ronald
Rowe, a certified public accountant, to do an accounting
of DIP for the period between the date of Froysland's
death, July 21, 1993, and December 31, 1999. Rowe valued
DIP as of the date of Froysland's death and determined
the partnership's net assets to be $666,313, comprised of
money received in connection with the settlement of the
ongoing environmental litigation and the value of the two
unsold condominium units. For valuation purposes, Rowe
took the approximately $1,800,000 settlement amount and
reduced it by $596,920 in legal expenses, $235,654 for

environmental cleanup costs paid, $145,000 for funds placed
in a cleanup trust, and $500,000 as contingency for future
cleanup liability. He therefore determined the net value of the
settlements to be $326,926. Rowe valued the two unsold units
at $340,000 based on the option-to-purchase price contained
in the agreement between DIP and Froysland Associates. For
that reason, Rowe chose not to use the units' fair market value.
Rowe determined liabilities to be $583,000, consisting of
$84,000 due Jacobs for personal payments for DIP expenses,
and $498,000 owned on loans to East Hanover Realty Group,
East Morris and United Jersey Bank, $227,064, $146,439
and $124,497, respectively. Therefore, Rowe calculated total
partnership equity as being $83,346, with Froysland's share
being $20,837.

*6  Plaintiffs' accountant, Enzo LaVecchia, testified that
he did not come to an independent conclusion as to the
value of the DIP partnership because he was unable to get
all the required information due to a lack of accounting
records from May 1990 through March 1994, including cash
receipts and disbursements. Rather, LaVecchia arrived at his
valuation by comparing Rowe's report with the available
information. LaVecchia disputed Rowe's valuation of DIP as
$83,346 as of July 21, 1993. He stated that Rowe's reliance
on only two assets, net settlements and condominium units,
was incorrect because there were other assets stipulated
in the tax returns that were not in the general ledger.
He did not quarrel with the $1,850,000 settlement figure
or the $235,654 environmental cleanup figure. LaVecchia
added, however, that it was inappropriate to deduct an
amount for environmental contingencies because the entire
environmental cleanup had been done and all the units had
been sold.

LaVecchia also contended that the $340,000 value placed
on the two condominium units, nine and thirty-two, was
incorrect because it was based on Froysland's agreement
to purchase, not on a fair market appraisal. In addition,
LaVecchia concluded that the $152,000 in rental payments
for units nine and thirty-two should not have been deducted,
or charged against Froysland's estate, because the rental
agreement was not with Froysland personally but with his
company. LaVecchia adopted the valuation performed by a
real estate company in July 1995, which valued the two units
at $530,000.

LaVecchia further stated that while the books indicated a
liability due East Hanover Realty Group and East Morris
for loans in the amount of $227,664,03 and $146,439.65,
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respectively, made at the end of 1992, there was neither a
note nor cash in the corporate accounts evidencing the loans.
Nonetheless, the amortization schedule provided LaVecchia
indicated a $209,560.35 balance on the East Hanover loan
and an $87,000 balance on the East Morris loan. LaVecchia
believed that the long-term liability on the loans should have
been listed as approximately $125,000, and total long-term
liabilities at approximately $152,000. In sum, LaVecchia
concluded that Froysland's twenty-five percent interest in DIP
at the time of his death was worth $347,645.08.

LaVecchia concluded, moreover, that Canger was owed
$45,884.06 under the assignment. He determined that DIP
made total non-management fee distributions to Kochan
of $93,709.78 after the date of the assignment, half of
which, $46,854.89, should have been made to Canger under
the assignment, but only $16,833 of which was actually
received by Canger, leaving $30,021.56 owed. In addition,
according to LaVecchia, DIP began paying management fees
to Jacobs and Kochan in May 1996, which totaled $54,450
and $31,725, respectively. Because Canger did not receive
any of these fees, LaVecchia determined that he was entitled
to half of the management fees paid Kochan, $15,862.50,
under the assignment. Adding that amount to the $30,021.56
Canger was owed on the other two distributions, LaVecchia
determined that Canger was due a total of $45,884.06 under
the assignment. LaVecchia did not include the approximately
$58,000 Kochan received from the sale of unit thirty-two,
which was the subject of the 2000 settlement agreement
between Canger and Kochan.

II

*7  We address, first, defendants' assertions that the trial
court's finding on the assignment claim was erroneous
because its calculation of damages was unclear and the
September 2000 settlement agreement between Kochan and
Canger, in effect, discharged the assignment.

Plaintiffs maintain that the damages awarded on the
assignment claim were supported by substantial credible
evidence, and liability for breach of the assignment agreement
was established by Jacobs's knowledge of the assignment,
the irrevocability of the assignment, and the fact that the
September 2000 agreement between Kochan and Canger did
not release Canger's claims against DIP under the assignment.

With respect to the assignment claim, the trial court stated in
its first decision:

It is clearly evident from the record
that with the exception of the
$16,833.33 payment, absolutely no
money from the amounts paid to
Kochan were ever paid to Canger.
Despite the fact that Defendants did
indeed receive notice of the Kochan
Assignment and Kochan Settlement,
Defendants basically ignored the duty
they were then charged with to forward
the appropriate assigned amounts to
Canger. Defendants have no excuse
for this failure. The Assignment is
written in clear and unequivocal
language, and proper notice was given
to Defendants. Defendants have also
failed to present any evidence that
any amounts beyond the $16,833.33
were paid to Canger. Therefore, the
Court must enter judgment in favor of
Plaintiffs on Count IV in the amount of
$64,128.40.

In its final decision, the court elaborated on how it reached the
amount awarded: “The Court previously reached its Count IV
award by calculating the amounts distributed regarding the
sale of the various units, and apportioning those amounts that
were not appropriately distributed to Plaintiffs; along with
deductions for the amounts Plaintiffs actually received from
DIP.”

In this non-jury case, “the findings on which the judgment
is based should not be disturbed ‘unless [ ] they are so
wholly insupportable as to result in a denial of justice[.]”
’ Rova Farms Resort, Inc. v. Investors Ins. Co. of Am., 65
N.J. 474, 483-84 (1974) (quoting Greenfield v. Dusseault, 60
N.J.Super. 436, 444 (App.Div.), aff'd, o.b., 33 N.J. 78 (1960)).
Findings by the trial judge are binding on appeal when
supported by adequate, substantial and credible evidence. Id.
at 484. Only where we are “satisfied that the findings and
ultimate conclusions are clearly mistaken,” so wide of the
mark and “so plainly unwarranted that the interests of justice
demand intervention and correction,” will we “appraise the
record as if we were deciding the matter at inception and make
our own findings and conclusions.” Pioneer Nat'l Title Ins.

5a

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974101898&pubNum=583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_483
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974101898&pubNum=583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_483
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960106170&pubNum=590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_444
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960106170&pubNum=590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_444
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960204439&pubNum=583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978100279&pubNum=590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_338


Canger v. Dorine Industrial Park Partnership, Not Reported in A.2d (2005)

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 6

Co. v. Lucas, 155 N.J.Super. 332, 338 (App.Div.), aff'd o.b.,
78 N.J. 320 (1978).

A transfer of a partner's interest in the partnership by
assignment entitles the transferee “to receive, in accordance
with the terms of the transfer, distributions to which the
transferor would otherwise be entitled.” N.J.S.A. 42:1A-29(b)
(1); N.J.S.A. 42:1-27(1) (now repealed). “A valid assignment
must contain clear evidence of the intent to transfer the
person's rights, and ‘the subject matter of the assignment
must be described sufficiently to make it capable of being
readily identifiable.” ’ Berkowitz v. Haigood, 256 N.J.Super.
342, 346 (Law Div.1992) (quoting 3 Williston on Contracts
§ 404 (Jaeger ed.1957). To be effective, the “assignment
must be clear and unequivocal” and notice must be given to
the obligor. Ibid. Once properly notified of the assignment,
the obligor has the duty to pay the assignee, rather than the
assignor. Ibid. “Therefore, once the obligor is on notice of
the assignment, a duty of payment to the assignee” arises and
“payment to any other will not relieve him or her of liability
to the assignee.” Spilka v. South Am. Managers, Inc., 54 N.J.
452, 462 (1969).

*8  As stated in their main brief, defendants do not dispute
the validity of the assignment, nor apparently that DIP was
properly notified of the assignment. Thus, pursuant to the
assignment, defendants were obligated to pay plaintiffs one-
half of the distributions made to Kochan. Rather, defendants
raise two other challenges to the assignment award. The first
is that the court's calculation of damages was unclear. As
noted above, the court arrived at that figure by taking the
amounts DIP received for the sale of the units, apportioning
one-quarter of that amount to plaintiffs, and then subtracting
the nearly $17,000 plaintiffs had actually received from DIP.
The court apparently included Canger's share of the proceeds
from the sale of unit thirty-two when in fact those proceeds
were received by Canger as part of the 2000 settlement
agreement. LaVecchia concluded that Canger was owed
$45,884.06 in distributions as a result of the assignment.
There is nothing in the record to contradict this. In our
view, therefore, the trial court's award for violation of the
assignment agreement should be modified to reflect the
$45,884.06 figure.

The second point raised by defendants is that the court failed
to consider the effect of the September 1, 2000, agreement
between Kochan and Canger. We note, however, that the
settlement agreement expressly provided as follows:

This settlement specifically excludes
any and all claims Canger may have
relating to claims to rights to receive
distributions or payments from Dorine
as successor-in-interest to the right
of the Estate of Albert Froysland to
receive such distributions or payments
from Dorine.

Thus, under this agreement, Canger remained free to recover
for distributions based on his role, as co-owner with CEEH
of twenty-five percent of DIP. The September 1, 2000
agreement settled claims between Canger and Kochan, but it
did not settle Canger's claim against DIP for the latter's failure
to adhere to the terms of the assignment up to that point. If we
were to accept defendants' argument, they would be permitted
to make distributions without liability in clear violation of the
terms of the assignment.

As a result of the foregoing considerations, we downwardly
modify by $18,244.34 the trial court's $64,128.40 award
for violation of the terms of the assignment to reflect a
$45,884.06 award.

We turn now to defendants' assertion that the trial court
erred in finding them liable for conversion as a matter of
law because the assignment agreement between Kochan and
Canger did not clearly assign plaintiffs the right to receive
distributions of management fees by DIP to Kochan, and
because the court relied on inadmissible hearsay in the form of
Kochan's deposition, when he was readily available to testify,
in making its determination with respect to the 1992 loans.
Regarding the last point, defendants contend that Kochan's
deposition testimony should not have been admitted into
evidence because he was neither a party nor a designee of DIP.

*9  Plaintiffs take the position that the payment of the
management fees to Jacobs and Kochan, while excluding
plaintiffs from their share of the fees, constituted conversion.
They maintain further that Kochan's deposition was properly
admitted or was harmless error.

As we have noted, the trial court concluded that it erred in its
initial decision in finding that the conversion claim was time-
barred, and it thus proceeded to award Canger $29,966 on the
portion of the claim relating to the management fees, stating:

[T]he Court finds that the “management fees” paid out
by DIP to Kochan and Jacobs were nothing more than a

6a

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978100279&pubNum=590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_338
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978197812&pubNum=583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a1A-29&originatingDoc=I436e98bc7b7211d98c82a53fc8ac8757&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a1A-29&originatingDoc=I436e98bc7b7211d98c82a53fc8ac8757&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a1-27&originatingDoc=I436e98bc7b7211d98c82a53fc8ac8757&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992104217&pubNum=590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992104217&pubNum=590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969110406&pubNum=583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_462
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969110406&pubNum=583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_462


Canger v. Dorine Industrial Park Partnership, Not Reported in A.2d (2005)

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 7

mechanism to funnel dollars out of the partnership. It is
undisputed that neither Kochan nor Jacobs ever withdrew
management fees from DIP prior to their receiving
the notice of assignment; including the period between
Froysland's death and the March 3, 1995 notice regarding
the assignment. In addition, Paragraph [eight] of the DIP
Partnership Agreement makes it clear that none of the
partners were eligible to receive any compensation for
services rendered to the partnership. Furthermore, it was
well known among Jacobs and DIP at the time of these
“management fees” that Kochan was responsible to Canger
and [CEEH] pursuant to the assignment for amounts that
would be distributed to him.

With this in mind, it is disturbing to the Court that the
distribution of these “management fees” took place without
any specific pattern; and in a sporadic manner. To say
these “management fees” are suspicious would be an
understatement to say the least.... Therefore, the Court
will award Plaintiffs $29,966 jointly and severally against
Jacobs and DIP for these “management fees” distributions
that were never made to Plaintiffs. While Plaintiffs may not
theoretically be entitled to the entire $29,966 distribution
on a pro rata basis in relation to Canger's [twenty-five
percent] interest and his rights under the assignment,
Defendants themselves created this uncertainty by failing
to maintain accurate records, paying the amount out under
the pretext of “management fees,” and failing to pay
Canger fairly in relationship to his interest in DIP. From
the Court's vantage point, the $29,966 could easily been
a cumulative distribution to Kochan for his [twenty-five
percent] interest in DIP.

In addition, the court found that the amounts loaned by East
Hanover and East Morris to DIP in late 1992 had been
converted. In its initial decision, the court found, with respect
to these loans:

The DIP accounting also shows certain
loans allegedly made to DIP for which
DIP could not produce any supporting
documentation. These consist of an
undocumented loan of $227,064.03
lent by East Hanover Realty, as
well as an undocumented loan for
$148,439.65 from East Morris Realty.
The debate concerning these loans
is even more heated since Kochan
and Froysland had interest in these
loaning entities. Even Kochan has

previously testified that the loan from
East Morris Realty may indeed have
been a method to satisfy Froysland's
obligations to creditors from an earlier
failed venture involving Kochan and
himself. Moreover, the proceeds from
these loans, which were made on
December 31, 1992, do not appear
on DIP's January 1, 1993 ledger.
Apparently, the loaned money simply
vanished.

*10  In its final decision, the court awarded plaintiffs
$93,875.92, stating:

[T]he Court finds that additional amounts were converted
from Plaintiffs in the form of the loans that “vanished”
from the records of DIP. With absolutely no explanation
from Defendants as to what happened to these amounts
or what their true classification was, ... the Court must
award an appropriate amount to Plaintiffs to account
for this extraordinary irregularity in DIP's accounting.
As noted above, DIP could not produce any supporting
documentation regarding the undocumented loan amounts
of $227,064.03 and $148,439.65 allegedly “loaned”
by entities Kochan and Froysland had interests in.
Furthermore, and of great persuasion to the Court, was
Kochan's own testimony that the loan from East Morris
Realty may indeed have been a method to satisfy
Froysland's obligations to creditors from an earlier failed
venture involving Kochan and Froysland. Moreover,
proceeds from these loans are nowhere to be found in DIP's
January 1, 1993 accounting ledger.

Against this background, the Court is placed in a position
where it has no choice but to rule that these amounts
(or that portion of these amounts that should have been
distributed to Canger) belonged to DIP, and were converted
by Defendants to the detriment of Plaintiffs. As in the
case of the “management fees,” it can only be inferred
from the numerous irregularities that Defendants engaged
in conduct to avoid paying Plaintiffs both their share of the
profits in the partnership as well as the amounts Kochan
owned Plaintiffs pursuant to the assignment.... Therefore,
after totaling the two “loans” and arriving at a grand total of
$375,503 .68, the Court will award Plaintiffs an amount of
$93,875.92 jointly and severally against Defendants; which
is one-quarter of the total sum of the two “loans.”
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“[C]onversion consists of the wrongful exercise of dominion
and control over property owned by another in a manner
inconsistent with the owner's rights.” Commercial Ins. Co.
of Newark v. Apgar, 111 N.J.Super. 108, 114-15 (Law
Div.1970). Neither party disputes that the conversion theory
is applicable with respect to the loans in question, and case
law supports application of that theory. See McGlynn v.
Schultz, 95 N.J.Super. 412, 415 (App.Div.), certif. denied,
50 N.J. 409 (1969) (holding that a use of funds invested
a trust for corporate purpose constituted conversion since
the use was unauthorized by the terms of the trust); but cf.
Winslow v. Corporate Express, Inc., 364 N.J.Super. 128, 143
(App.Div.2003) (holding that the failure of a contracting party
to a contract to pay the full contract price is simply a breach of
the contract and does not constitute a conversion of the other
contracting party's property).

We are, however, left uncertain by the record as to the
basis of the court's $29,966 management fee award. The
figure apparently comes from the amount of management
fees Kochan admitted to receiving. But half of that amount
would presumably have been accounted for in the assignment
award made by the court. As we have noted, LaVecchia
determined that Kochan received $31,725 in management
fees, entitling Canger to half, or $15,862.50, under the
assignment. Thus, possibly more than half of the $29,966
awarded for conversion may already have been accounted for
in the assignment award. The court also stated, however, that
the management fees received by Jacobs, $54,450 according
to LaVecchia, were improper, yet no award was apparently
made for plaintiffs' one-quarter interest in those fees. In short,
we find it unclear as to the basis and propriety of the court's
management fee award for conversion. Therefore, since there
is not substantial credible evidence in the record to support
the award, we are constrained to reverse this portion of the
conversion award and remand for a new determination.

*11  On the other hand, the court's $93,875.92 award
with respect to the East Hanover and East Morris loans
is supported by substantial credible evidence in the record
concerning the lack of documentation for the loans and
DIP's shoddy bookkeeping. The loans were not shown
on DIP's general ledger after they had been made, and
LaVecchia saw no evidence of a promissory note or recorded
mortgage for the loans. In addition, Kochan could not produce
any documentation for the loans or for any repayments.
Nonetheless, Kochan stated that the loans were, in fact, made,
and both Rowe and LaVecchia counted the loans in making
their valuations. Moreover, Kochan's inability to account

for the loans takes on added significance in light of his
and Froysland's status as partners in both DIP and the East
Hanover and East Morris partnerships. Their involvement
in the three partnerships which took part in the transactions
raises the question of whether these were truly arms length
transactions.

With regard to the award for the “vanishing loans,”
defendants challenge the admission of Kochan's deposition
in lieu of live testimony. Defendants particularly challenge
the trial court's reliance on portions of Kochan's deposition to
conclude that the loan from East Morris to DIP may have been
a method to satisfy Froysland's obligations to creditors from
the earlier failed Maple Realty/Highlands at Sussex venture.
The record indicates that Maple Realty owed East Morris
Realty $500,000 in connection with the Highlands at Sussex
project. Froysland was liable on the $500,000 promissory
note. In addition, Kochan was the agent of a group of lenders
who lent an additional $562,500 to Maple Realty. Kochan did
not believe, however, that Maple Realty paid back the loan to
East Morris or to the lenders' group. Kochan denied that DIP
made any payments to either East Hanover Realty Group or
East Morris for any purpose other than repayment of a loan,
and denied that the East Hanover Group partners were debt
holders of Maple Realty. Finally, Kochan denied that any DIP
payments to East Hanover or East Morris ended up going to
Froysland's estate or to Froysland's brother.

In any event, we are persuaded that the court did not err in
admitting Kochan's deposition into the record. In granting
plaintiffs' motion to settle the record pursuant to R. 2:5-5(a),
the trial court stated that it was admitting Kochan's November
12, 2001 deposition into the trial record pursuant to R.
4:16-1(b) because Kochan was a partner in DIP at the time
of the deposition. R. 4:16-1(b) provides that a deposition of
someone “who at the time of the taking of the deposition was
an officer, director, or managing or authorized agent” of a
partnership “may be used by an adverse party for any purpose
against the deponent or the [ ] partnership.”

The key dispute in this instance is whether Kochan was
a DIP partner at the time of his deposition. Defendants
point to Kochan's statement in his deposition that he was
no longer a partner because DIP had “closed” as of the end
of 2000. Plaintiffs point out, however, the partnership has
not been dissolved, and there is nothing in the record to
indicate that it has been. Significantly, defendants' attorney
stated at Kochan's deposition that Kochan “happens to be a
general partner” in DIP. Therefore, as apparently conceded
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by defendants' attorney, Kochan's partnership status at the
time of the deposition rendered proper the trial court's
determination that his deposition testimony was admissible
under R . 4:16-1(b). It was an appropriate exercise of the
court's discretion regarding the admissibility of evidence. See
Benevenga v. Digregorio, 325 N.J.Super. 27, 32 (App.Div.),
certif. denied, 163 N.J. 79 (1999) (citing the court's power
under N.J.R.E. 403 to admit or exclude evidence after
weighing its probative value against its prejudicial effect).

*12  Accordingly, we affirm the trial court's $93,875.92
award relating to the 1992 loans, but we remand for a re-
determination of the amount of management fees plaintiffs
are entitled to under the conversion cause of action. This
may, in turn, require a re-determination of the amount of
prejudgment interest awarded for conversion.

In their cross-appeal, plaintiffs argue alternatively that the
trial court under-calculated the amounts due them and erred
in failing to fix the value of their interest in DIP as
successor-in-interest to Froysland's estate at the time of
Froysland's death. Specifically, plaintiffs request that we
exercise original jurisdiction pursuant to R. 2:10-5 and
award them $347,634.08 for the value of Froysland's interest
or, in the alternative, award an additional approximately
$90,000 based on distributions to Kochan after the notice
of assignment was received by DIP, and an additional
$223,792.96 on the conversion claim.

Defendants maintain that the trial court did not err in failing
to fix the value of Froysland's interest in DIP at the time of
his death or in not ordering a new accounting, apparently
because any such award was subsumed in the conversion
and assignment awards. Defendants further contend that the
accounting offered by Rowe was valid because it included
such items as environmental contingency costs and legal fees
which reduced DIP's value. In the event we reverse on this
point, defendants assert, a remand is warranted for a new
accounting.

In their complaint, plaintiffs claimed the accounting
performed by DIP was inadequate because it undervalued
Froysland's equity interest in DIP, and they sought an
accounting up to the present time and the appointment of a
receiver to wind up the affairs of the partnership. On appeal,
however, plaintiffs advance neither of the latter claims, nor
do they argue that the trial court erred in failing to grant either
request.

In its first decision, the trial court found that there was no
need for an accounting because the court's ruling on the other
counts rendered the request moot:

Despite the fact that Plaintiffs
have clearly enumerated obvious
deficiencies and questionable
transactions in Defendants'
accounting, the Court's ruling
regarding the other Counts has
essential[ly] rendered moot the
purpose and necessity of a new
accounting. Canger has apparently
been able to conduct discovery to
the fullest extent possible given the
various areas of pertinent documents
missing from Defendants' records.
A new accounting would therefore
accomplish nothing since Defendants
will not be able to supplement the
missing information, and will in
all likelihood stick to their original
position regarding the liquidation
value of DIP and Froysland's equitable
stake.

The court again rejected plaintiffs' request for a new
accounting in its final decision, stating:

The Court feels that Plaintiffs have
been compensated adequately under
Counts II and IV for the Defendants[']
failure to pay Canger the amounts he
should have received from the DIP
partnership. As a result, there is no
need for a further accounting on the
part of Defendants; which the Court
has already found would be useless
anyway.

*13  Plaintiffs challenged the valuation performed by Rowe
and offered their own valuation as performed by LaVecchia
to meet their burden of proof. See Sorokach v. Trusewich,
35 N.J.Super. 86, 92 (App.Div.1955) (setting forth that the
burden of proof in an action to value a partnership is on
the plaintiff). Based on these valuations, the trial court
appropriately refused to order a new accounting, despite
the gaps in the record noted by the court. Given the two
valuations presented, however, the trial court should have
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made a determination as to the value of the partnership as of
the date of Froysland's death, and plaintiffs' equity interest
therein, in order to fully dispose of this matter in a manner
that was fair to plaintiffs.

Upon the death of a partner, the surviving partners are liable
to account to the deceased partner's representatives for the
decedent's interest in the partnership. Blut v. Katz, 13 N.J.
374, 380 (1953). “[I]n the case of a partnership the surviving
partners or partner is in some measure a fiduciary for the
estate of the deceased partner and accountable as such to his
estate with respect to all assets of the partnership.” Blut v.
Katz, 36 N.J.Super. 185, 190 (App.Div.1955). Moreover, the
partnership agreement called for such an appraisal. In our
view, the apparent failure of the surviving partners to account
for the value of Froysland's estate is compounded by the trial
court's failure to fix the value of that interest.

Consequently, we remand for a determination of the value of
plaintiffs' interest in DIP as of the date of Froysland's death.
The court can direct that additional proofs be taken, if needed,
and certainly can evaluate any award against the award it
made for conversion since it considered at least part of that
award as payment for plaintiffs' interest in DIP. We decline
plaintiffs' invitation to make such a determination ourselves,
particularly given the gaps in the record referred to by the
trial court. See Rudbart v. Bd of Review, 339 N.J.Super. 118,
127 (App.Div.2001) (declining to invoke original jurisdiction

where the court “lack[ed] confidence that the present record
provides ample basis to dispose of the question without
further fact-finding”). Moreover, exercise of that jurisdiction
is generally reserved for emergent matters implicating the
public interest. Executive Comm'n on Ethical Standards v.
Salmon, 295 N.J.Super. 86, 112 (App.Div.1996). As a result,
we need not address plaintiffs' alternative argument, seeking
an increase in the award by nearly $250,000. Accordingly,
we remand for further proceedings with respect to plaintiffs'
accounting claim.

III

To summarize, we affirm the $93,875.92 award for
conversion of the loan proceeds, but reduce the assignment
award of $64,128.40 by $18,244.34, resulting in a $45,884.06
recovery. We remand for a re-determination of the amount
plaintiffs are entitled to for conversion of the management
fees, and for determination of plaintiffs' one-quarter interest
in DIP as of the date of Froysland's death. We thus affirm
$139,759.96 of the trial court's award, and we affirm as to all
issues substantially for the reasons set forth in the trial court's
opinions except as otherwise stated above.

*14  Affirmed in part, reversed in part, and remanded in part
as directed above.

Footnotes

1 A “charging order” is the method, under New Jersey's partnership law, by which a judgment creditor of a partner may enforce the

judgment. See N.J.S.A. 42:1A-30 (formerly N.J.S.A. 42:1-28); Zavodnick v. Leven, 340 N.J.Super. 94, 100 (App.Div.2001).

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
SHOULD BE GRANTED UNDER R. 4:46-2 BECAUSE NO 
GENUINE ISSUE OF MATERIAL FACT EXISTS AND THAT 
THE COMPETENT EVIDENCE PRESENTED, EVEN WHEN 
VIEWED IN THE LIGHT MOST FAVORABLE TO THE 
DEFENDANT, IS NOT SUFFICIENT TO PERMIT A 
RATIONAL FACTFINDER TO RESOLVE THE ALLEGED 
DISPUTED ISSUE IN FAVOR OF THE DEFENDANT. 

Rule 4:46-2(c) requires a court to grant summary judgment upon a moving party's showing 

"that there is no genuine issue as to any material fact challenged and that the moving party is 

entitled to judgment or order as a matter of law." In Brill v. Guardian Life Ins. Co .. Inc .. 142 N.J. 

520 (1995), the New Jersey Supreme Court propounded the standard for granting summary 

judgment under Rule 4:46-2: 

Consistent with [the] national trend, we hold that under Rule 4:46-2, 
when deciding summary judgment motions trial courts are required 
to engage in the same type of evaluation, analysis or sifting of 
evidential materials as required by Rule 4:37-2(b) in light of the burden of 
persuasion that applies if the matter goes to trial .... 

Under this new standard, a determination whether there exists a "genuine 
issue" of material fact that precludes summary judgment requires the 
motion judge to consider whether the competent evidential materials 
presented, when viewed in the light most favorable to the non-moving 
party, are sufficient to permit a rational factfinder to resolve the alleged 
disputed issue in favor of the non-moving party. ld. at 539-540 (emphasis 
added). Also, when the evidence is so one-sided that one party must 
prevail as a matter of law, the trial court should not hesitate to grant 
summary judgment. ld. at 540. 

In so ruling, the Court emphasized that summary judgment is designed to 
provide a prompt, businesslike and inexpensive method of disposing of 
any cause which a discriminating search of the merits in the pleadings, 
depositions and admissions on file, together with the affidavits submitted 
on the motion clearly shows not to present any genuine issue of material 
fact requiring disposition at trial. [ld. at 530 (Citation omitted).] 
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" ... [A] court should deny a summary judgment motion only where the party opposing 

the motion has come forward with evidence that creates a 'genuine issue as to any material fact 

challenged'. That means a non-moving party cannot defeat a motion for summary jUdgment 

merely by pointing to any fact in dispute." Id. at 529 (underlining added). Neither fanciful 

arguments nor disputes as to irrelevant facts will make an issue such as will bar a summary 

decision. [Merchants Exp. Money Order Co. vs Sun National Bank, 374 N.!. Super 556, 563 

(App. Div. 2005) (Citation omitted).] "The law is well settled that '[blare conclusions in the 

pleadings without factual support in tendered affidavits, will not defeat a meritorious application 

for summary judgment. '" Brae Asset Fund, L.P. v. Philip A. Newman, 327 N.J. Super. 129, 134 

(App.Div. 1999). "By the same token, bare conclusory assertions in an answering affidavit are 

insufficient to defeat a meritorious application for summary judgment." ld. 

The Court observed that the summary judgment rule serves not only to protect litigants 

from the expense of litigating against groundless claims and frivolous defcnses, but also "to 

reserve judicial manpower and facilities to cases which meritoriously command attention." Brill 

at 542 (quoting Robbins v. Jersey City, 23 N.J. 229, 240-41 (1957)). The Court warned that 

sending a case to trial, where a rational factfinder can reach but one conclusion is "worthless" 

and serves "no useful purpose." Bri 11 at 541. The Court further stated that a "fear of reversal" 

should not discourage trial courts from granting summary judgment. Id. 

In the present matter, there is no "genuine issue of material fact" in dispute. As set forth 

in the Statement of Facts, the competent evidence presented is not sufficient to permit a rational 

factfinder to resolve the case in Defendant's favor, even when viewed in the light most favorable 

to Defendant. A rational factfinder can only resolve the matters presented in favor of Plaintiff. 

Therefore, as there is no genuine issue of material fact in dispute, Plaintiff's Motion for 

Summary Judgment should be granted. 
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PLAINTIFF IS ENTITLED TO PREJUDGMENT 
INTEREST AS A MATTER OF LAW AND 

UNDER PRINCIPLES OF EQUITY 

Under New Jersey casc law, Plaintiff is entitled to prejudgment interest as a 

matter of law and under principles of equity. 

Interest proper arises whenever money is lent 
or forborne with an understanding, express or 
implied, that an equivalent shall be given for its use, 
and such case the rate of interest agreed upon, or 
if none such be agreed upon, the rate then existing 
by law, is in the absence of any new agreement, the 
rate to be paid under the return of the money. 

Jersey City v. O'Callaghan, 41 N.J.L. 349, 353. 

Interest has been allowed by the courts of our State either by way of damages for 

the detention of a fund, or by way of profit earned or advantage attained. Kamens v. 

Fortugno, 108 N.J. Super. 544, 548 (Ch. Div. 1970). "Interest is in contemplation of 

award damages for the illegal detention of a legitimate claim or indebtedness". [Id. at 552 

(Citation omitted).] Our courts of law assessed interest, if the demand was liquidated, at 

the same "legal" rate on the assumption that the creditor could have earned such interest 

if his obligor had paid him what was due. Busik v. Levine, 63 N.J. 351, 356 (1973). 

"Interest is allowed where the damages are readily ascertainable" and the running of 

interest could have been stopped by tendering payment of the claim. Kamens at 549. 

Prejudgment interest is not punitive but compensatory in that it is only to make 

the parties equal to the positions they would have been in had the money due been paid 

earlier. Willts v. Eighner, 168 N.J. Super, 197,201 (Law Div. 1978). 
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The basic consideration is that the defendant has 
had the use, and the plaintiff has not, of the amount 
in question; and the interest factor simply covers 
the value of the sum awarded for the pre
judgment period during which the defendant 
had the benefit of monies to which the plaintiff is 
found to have been earlier entitled. 

Rova Fanns, Inc. v. Investors Ins. Co. ,65 N.J. 474, 506 (1974). 

Prejudgment interest has been regarded by the courts as compensatory to identify 

the plaintiff with a loss of what the monies due him would presumably have earned if 

payment had not been refused. Id. This consideration holds true even if the defendant in 

good faith contests the validity of the plaintiffs claim. ld. 

R. 4:42-11(b) concerns prejudgment interest in tort actions, but the "policy, spirit, 

and intent" of the rule may apply to contract claims as well. The two public policy 

reasons for the rule are: "to compensate the plaintiff for the loss of income that would 

have been earned on the judgment had it been paid earlier" and "to encourage 

settlement." Wiese v. Dedhia, 354, N.J. Super. 256, 267 (App. Div. 2002), quoting Ruff 

v. Weintraub, 105 N.J. 237, 244-45 (1987). "The public interest in encouraging 

settlements is an adequate independent basis for the application of the prej udgment 

interest rule." Statham v. Bush, 253 N.J.Super. 607, 616 (App. Div. 1992) quoting Ruff, 

at 245. R. 4:42-1 1 (b) pennits the award of pre-judgment interest in all but exceptional 

cases. Statham, at 617. 

Furthennore, prejudgment interest must also be allowed to Plaintiff based on 

principles of equity. See Bak-A-Lum Corp. v. Alcoa Building Prod., 69 N.J., 123, 131 

(1976) and also see DialAmerica Marketing, Inc. v. Keyspan Energy Corp., 374, N.J. 

Super. 502, 509 CAppo Div. 2005). 



16a

Based on the foregoing, Plaintiff is entitled to the amount of interest set forth in 

the Complaint. 
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CONCLUSION 

For the aforementioned reasons, the plaintiff requests that 

its motion for summary judgment be granted. 

Dated: 05/14/12 

Respectfully submitted, 

PRESSLER, LLP 
for Plaintiff 
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Plaintiff

Superior Court of New Jersey
Law Division
Hudson Special Civil Part
Docket Number OC-004244-12

New Century Financial Services, Inc.

Vs
Ahlam Oughla

Civil Action
Defendant

Brief in Support of Defendant's Opposition to Motion for Summary Judgment

1. Lacking Evidence to Prove Its Case, Plaintiff's Complaint Should Be Dismissed

This lawsuit was filed by a debt -buyer claiming to be the owner of an alleged defaulted
Credit One Bank N.A. account. Plaintiff, New Century Financial Services, Inc. filed a
one-count Complaint alleging: "It is now the owner of the defendant(s) Credit One Bank,
N.A. account number 4447962145828657 which is now in default. There is due the
plaintiff from the defendant(s) AHLAM OUGHLA the sum of$723.82 plus interest from
12/02/2011 to 02/14/2012 in the amount 0£$0.73 for a total of$724.55"

By filing the motion for summary judgment, Plaintiff failed to submit admissible
"evidentiary support" that is sufficient to carry its burden of persuasion.

2. Plaintiff-Not Defendant- Must submit Evidence to support its claim.
Plaintiff, as the party bearing the burden of persuasion at trial, must present admissible
evidence which, when viewed in Plaintiff's favor, could sustain its burden of persuasion
as to each element of its cause of action. Brill, 142 N.J. at 533; and R. 4:46-5(a).

3. The Character and Nature of Plaintiff's Proofs. .
As Plaintiff bears the burden of proof, absent such proof, Defendant's right to oppose to
summary judgment should be recognized. That right can only be defeated by Plaintiff's
submission of admissible evidence to establish every element of its cause of action. See
James Talcott, Inc. v. Shulman, 82 N.J. Super 438,443 (App. Div. 1964); see also
Robbins v. Jersey City, 23 N.J. 229, 241 (1957).
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The standards particularly significant to what evidence Plaintiff must submit are the
Business Records Exception, Evid.R. 803(c)(6), the requirement for a witness's personal
knowledge, Evid.R. 602, proper authentication of documents, Evid.R. 901 and Evid.R.
902, and submission of originals, Evid.R. 1002. Read together, these rules require that:
1. Plaintiff produce competent witnesses with sufficient personal knowledge to
authenticate and lay the proper foundation for the admission of hearsay materials, and
2. The admissible records be sufficient to carry Plaintiffs evidentiary burden.
Plaintiff alleges that it is the assignee of a claim based on an allegedly defaulted
contractual relationship between Defendant and Plaintiffs predecessor, which mayor
may not include one or more intermediary debt buyers.

A contract claim involves proof of an offer, acceptance, consideration, breach and
causally related damages. Weichert Realtors v. Ryan, 128 N.J. 427, 435 (1992).
Also, "where the suit is brought by the assignee in his own name, he must aver and prove
that the cause of action was in fact assigned to him" Sullivan v. Visconti, 68 N.J.L. 543,
550 (Sup Ct. 1902). Therefore, a purported assignee of a credit card account must show
by competent evidence the existence of the account, the charges and payments under the
account that resulted in the account balance claimed by the assignee,
and a valid assignment. Cavalry Portfolio Srvs., LLC, v. Sharma, No. DC-005672-09,
2011 WL 744634, 2 (N.J. App. Div. Mar. 4, 2011) .
The contract, if there is one, must be in writing. The Truth in Lending Act at 15 U.S.c. §
1637(a) requires the essential terms of a credit card account be disclosed in writing. In
addition, creditors are required to post on the internet "the written agreement between the
creditor and the consumer for each credit card account under an open-ended consumer
credit plan." 15 U.S.C. § 1632(d)(1). Plaintiff's attempt to proceed without a written
contract is equivalent to establishing Defendant's defense and claims under the Truth in
Lending Act.
Even in the absence of federal law, Plaintiff cannot prove the basis for any finance or
interest charges, late fees and other charges, payment due dates, or even whether
Defendant breached an obligation, without a contract. Consequently, someone with the
requisite personal knowledge must be able to identify the controlling contract and, in the
absence of Defendant's signature, demonstrate what conduct demonstrated mutual
assent to the purported terms.
Turning to breach and damages, Plaintiff must have a competent witness who can
establish that each charge was authorized because the Truth in Lending Act imposes that
burden on Plaintiff. 15 U.S.C. § 1643(b). As observed by our Appellate Division in
Cavalry Portfolio, there must be proof of the charges and payments substantiating the
alleged balance and that proof must come from a competent witness.
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Conclusion

For the aforementioned reasons, the defendant requests that the court deny the plaintiff's Motion for
Summary Judgment dismissing the complaint with prejudice.

Dated 5/24/2012

Ahlam Oughla
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Conclusion 

For the aforementioned reasons, the defendant requests that the court deny the plaintiff's Motion for 
Summary Judgment dismissing the complaint with prejudice. 

Dated 5/24/2012 By: ~...-- ~ , 
Ahlam OUghia 
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INlRODUCTORY STATEMENT AND PROCEDURAL HISTORY 

The Complaint was filed on February 16, 2012. The Answer was filed on 

March 20, 2012. 

The Complaint alleges that Plaintiff is the successor to an account 

between Defendant and Credit One Bank, N.A. ("Credit One," the alleged 

Original Creditor) and that the account is in default. Defendant has denied the 

allegations. 

Plaintiff filed a Motion for Summary Judgment on May 14, 2012. 

Defendant filed an objection on May 24, 2012. 

On May 25, 2012, the court granted Plaintiff's motion and entered final 

judgment against Defendant. 

Defendant now moves for reconsideration on Plaintiff's motion for 

summary judgment. 

STATEMENT OF MATTERS OR CONTROLUNG DECISIONS OVERLOOKED BY THE 
COURT OR AS TO WHICH THE COURT HAS ERRED 

This Motion is filed pursuant to R. 4:49-2 which provides, in pertinent 

part: 

[AJ motion for ... reconsideration seeking to alter or amend a judgment 
or order shall be served not later than 20 days after service of the judgment or 
order upon all parties by the party obtaining it. The motion shall state with 
specificity the basis on which it is made, including a statement of the matters or 
controlling decisions which counsel believes the court has overlooked or as to 
which it has erred. 

page 2 of 10 
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This Motion is submitted 20 days after the Order was filed, which is 

within the time prescribed by the Rule as the Order could not have been served 

any earlier than May 25. 

"Reconsideration is a matter within the sound discretion of the Court, to 

be exercised in the interest of justice." D'Atria v. D'Atria, 242 N.J. Super. 392, 

401, (Ch. Div. 1990). "Reconsideration should be utilized only for those cases 

which fall into that narrow corridor in which either 1) the Court has expressed 

its decision based upon a palpably incorrect or irrational basis, or 2) it is 

obvious that the Court either did not consider, or failed to appreciate the 

significance of probative, competent evidence." Id. 

Defense counsel inquired of Chambers as to whether the reasons for the 

May 25, 2012 Order were in writing or placed on the record and was informed 

that everything was on the Order. The Order does not set forth any particular 

reasons so Defendant here addresses the two salient deficiencies in Plaintiff's 

Summary Judgment Motion: 

1. The purported evidence submitted by Plaintiff is inadmissible as 

coming from an incompetent witness with no knowledge of 

virtually all of the facts asserted. 

2. The motion record lacks evidence - admissible or otherwise - of 

the sale, transfer or assignment of the alleged account from the 

Original Creditor to any other entity. 

page 3 of 10 
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LEGAL ARGUMENTS 

Plaintiff alleges that it is the assignee of a claim based on an allegedly 

defaulted contractual relationship between Defendant and the Original Creditor, 

which appears to include intermediary debt buyers. Thus, Plaintiff must prove 

both the Original Creditor's contractual claim against Defendant, and the 

assignment of that chose-in-action from the Original Creditor through any 

intermediate assignees to Plaintiff. To succeed on summary judgment, Plaintiff 

must present sufficient evidential materials which, if presented at trial, would 

sustain Plaintiff's burden of persuasion. Given the multiple transfers alleged by 

Plaintiff, it is respectfully submitted that the Court may have overlooked that 

there was no evidence of any sale of the account by the Original Creditor and 

that the only witness was Plaintiff's employee who has no personal knowledge of 

any of the remote assignment transactions or the Original Creditor's records 

asserted to be the basis for Defendant's liability. 

POINT I: Motion Record Fails to Evidence a Complete and Valid Chain of 
Assignment from Original Creditor to Plaintiff. 

A. No Evidence of Assignment from Original Creditor 

Although Plaintiff's Complaint and Summary Judgment Motion allege 

that Credit One is the Original Creditor, there is nothing in the motion record 

that evidences a sale, transfer, or assignment of the alleged account from Credit 

One to any entity. Thus, any purported sale, transfer, assignment, purchase, or 

ownership of the account by any entity is completely unsubstantiated and 

without evidentiary support. 

page 4 of 10 
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The earliest document purporting to evidence any sale, transfer, or 

assignment of the account is the "Assignment of Accounts and Bill of Sale" dated 

November 17, 2008. See Plaintiff's Summary Judgment Motion ("Plaintiff's 

SJM"), Exhibit A. The "Seller" in that transaction is MHC Receivables, LLC, an 

entity whose name appears nowhere else in Plaintiff's moving papers. However, 

there is no evidence to indicate that the account was ever sold, transferred, or 

assigned to MHC Receivables, LLC by the Original Creditor or any other entity, 

nor is there any representation made that MHC Receivables, LLC owns the 

alleged account. 

As the first link in the chain of assignment is broken, the entire chain 

fails. 

B. The Evidence Purported Demonstrating the Chain of Assignment is 
Inadmissible and Invalid 

"[W]here the suit is brought by the assignee in his own name, he must 

aver and prove that the cause of action was in fact assigned to him." Sullivan v. 

Visconti, 68 N.J.L. 543, 550 (Sup Ct. 1902) affd (for reasons below) 69 N.J.L. 452 

(E.& A. 1903) (emphasis added). More than a century later, Sullivan remains the 

law. See, e.g., Triffin v. Johnston, 359 N.J. Super. 543, 550 (App. Div. 2003) ("It 

was plaintiff's burden to have demonstrated before the close of his proofs that 

the assignments were valid and enforceable.") Thus, Plaintiff assertion, even if 

under oath, that it owns the account is insufficient as a matter of law without 

also proving the assignment. 

page 5 of 10 
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Proving a valid assignment concerns not only Plaintiff's entitlement to 

relief but establishes that Plaintiff has standing. If Plaintiff cannot establish the 

chain of assignment from the original creditor to Plaintiff, then Plaintiff has no 

stake in the litigation to create standing. "There is no distinction between a 

party in interest and standing in New Jersey." Triffin v. Somerset Valley Bank, 

343 N.J. Super. 73, 80 (App. Div. 2001) "[Tlhe New Jersey Supreme Court has 

held that standing is an element of justiciability that cannot be waived or 

conferred by consent." Id. (internal quotes and citations omitted). Consequently, 

the Court cannot adjudicate Plaintiff's claims, let alone grant summary 

judgment, if Plaintiff lacks standing. 

Over the century since Sullivan, the law on assignment of a chose-in

action has remained essentially the same. One of the essential elements is that 

the assigned right be properly described. "The subject matter of the assignment 

must be described sufficiently to make it capable of being readily identified." K. 

Woodmere Associates, L.P. v. Menk Corp., 316 N.J. Super. 306, 314 (App. Div. 

1998) (citing 3 Williston, Contracts (3 ed. Jaeger 1957) Section 404 at 4 and 

Transcon Lines v. Lipo Chern., Inc., 193 N.J. Super. 456, 467 (Dist. Ct. 1983)). 

The motion record - as it pertains to assignment - consists of four 

documents: 

1. November 17, 2008 "Assignment of Accounts and Bill of Sale" from 

MHC Receivables, LLC ("Seller") to Sherman Originator, LLC ("Buyer") 

to LVNV Funding, LLC ("Subsequent Buyer"). 

page 6 of 10 
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a. The document indicates that the Seller is assigning "unsecured 

consumer credit card accounts which are described on 

computer files furnished by Seller to Buyer." Nowhere is 

Defendant's account identified. 

b. The document is also inextricably intertwined with and "subject 

to the terms of" three other documents: (1) "Agreement for the 

Sale and Purchase of Chargeoff Receivables," (2) "First 

Amendment," and (3) "Second Amendment." The document 

cannot be understood without these other documents and 

Defendant objects to its admissibility under Evid. R. 106. 

2. Undated "Declaration of Account Transfer" from Sherman Originator, 

LLC ("SOLLC") to LVNV Funding, LLC ("LVNV"). 

a. The document indicates that SOLLC is assigning "receivables in 

other assets .. .identified on Exhibit A, in the Receivable File 

dated November 11, 2008" to LVNV (emphasis added). The 

"Exhibit A, Receivables File" which follows is dated November 

17, 2008 and identifies no specific accounts. 

3. November 30, 2011 "Transfer and Assignment" from LVNV to 

Sherman Acquisitons, LLC ("SALLC"). 

a. The documents purports that LVNV is assigning "receivables 

and other assets .. .identified on Exhibit A, in the Receivable File 

dated November 30, 2011." The "Exhibit A, Receivables File" 

page 7 of 10 
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dated November 30, 2011 identifies no specific account - and 

certainly not Defendant's account. 

4. The November 30, 2011 "Exhibit 1, Bill of Sale and Assignment" from 

SALLC ("Assignor") to Plaintiff ("Assignee"). 

a. The document purports that SALLC is assigning "charged-off 

receivables ... described in the attached Appendix A" to Plaintiff. 

No Appendix A is provided. Again, nothing identifying 

Defendant's account. 

b. The document is also inextricably intertwined with the 

"Purchase and Sale Agreement" described in the document. 

Indeed the "[alssignment is made without recourse or warranty 

except as otherwise provided in the Agreement" and this 

document cannot be understood without the "Purchase and Sale 

Agreement." Defendant objects to the admissibility of this 

document under Evid. R. 106. 

None of the purported assignments sufficiently describe the account "to 

make it capable of being readily identified." K. Woodmere, supra. Thus, Plaintiff 

has failed to demonstrate any chain of assignment proving that Plaintiff owns 

the account. 

POINT II: The Character and Nature of Plaintiffs Evidence. 

As Plaintiff bears the burden of proof, absent such proof, Plaintiff's 

motion for summary judgment should be denied. That motion can only be 

page 8 of 10 
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granted by Plaintiff's submission of admissible evidence to establish every 

element of its cause of action. See, James Talcott, Inc. v. Shulman, 82 N.J. Super 

438, 443 (App. Div. 1964); see also Robbins v. Jersey City, 23 N.J. 229, 241 

(1957); cf, LVNV Funding, L.L.G. v. Colvell, 421 N.J. Super. 1 (App. Div. 2011) 

(debt buyer's summary judgment motion rejected because it failed to submit 

sufficient admissible evidence to establish its claim based on a purchased credit 

card account). 

The standards particularly significant to what evidence Plaintiff must 

submit are the business records exception, Evid.R. 803(c)(6), the requirement for 

a witness's personal knowledge, Evid.R. 602, proper authentication of 

documents, Evid.R. 901 and Evid.R. 902, and submission of originals, 

Evid.R. 1002. Read together, these rules require that: 

1. Plaintiff produce competent witnesses with sufficient personal knowledge to 

authenticate and lay the proper foundation for the admission of hearsay 

materials, and 

2. The admissible records be sufficient to carry Plaintiff's evidentiary burden. 

Presumably, proof of information about the alleged account derives from 

electronically stored records. In Hahnemann University Hosp. v. Dudnick, 292 

N.J. Super. 11, 18 (App. Div. 1996), the Appellate Division held: 

A witness is competent to lay the foundation for 
systematically prepared computer records if the witness 
(1) can demonstrate that the computer record is what the 
proponent claims and 
(2) is sufficiently familiar with the record system used and 
(3) can establish that it was the regular practice of that 
business to make the record. 

page 9 of 10 
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The only certification in the motion record is from Plaintiff's Business 

Development Manager, Marko Galic. Mr. Galic does not represent - and, 

presumably, could not represent - that he has personal knowledge sufficient to 

lay the foundation to admit into evidence any of the documents in Exhibits A 

and B of Plaintiff's motion - the alleged assignment documents and account 

records. Certainly, Mr. Galic could only speak to transactions to which Plaintiff 

was a party thereby rendering him incompetent to testify to prior assignment 

transactions and facts concerning the Capital One account. 

Even the "Electronically Transmitted Information From Seller," which is 

annexed to Mr. Galic's certification, is inadmissible as Mr. Galic fails to make a 

representation that proves the document does actually contain electronically 

transmitted information from "seller" (whoever that may be) and Mr. Galic fails 

to represent that it was the regular practice of Plaintiff to make or maintain such 

a record. 

CONCLUSION 

For the foregoing reasons, Defendant, Ahlam Oughla, respectfully 

requests that the Court grant the Motion for Reconsideration, vacate judgment 

entered against Defendant, and deny Plaintiff's Motion for Summary Judgment. 

Dated: June 14, 2012 

Philip D. Stern & Associates, LLC 
Attorneys for Defendant, Ahlam Oughla 
s/Philip D. Stem 

Philip D. Stern 
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Administration Building, Chambers 806 
595 Newark Avenue 
Jersey City, NJ 07306 

Friday 6am-7pm 

Saturday: 9am-2pm 

FILE VIA JEFIS 

Re: NEW CENTURY FINANCIAL SERVICES, INC. v. AHLAM OUGHLA 
Docket No. HUD-DC-004244-12; P&P File Number 048924 

Dear Judge Royster: 

By Order dated May 25,2012, Your Honor granted Plaintiff New Century Financial Services, 

Inc.'s ("NCFSI") motion for summary judgment. Please accept this briefon behalfofNCFSI in 

opposition to Defendant Ahlam Oughla's motion for reconsideration ofthat Order. 

It is well established that a motion for reconsideration "should be granted only under very narrow 

circumstances." Fusco v. Board ofEduc. of City of Newark, 349 N.l Super. 455, 462 (App. Div.), certif. 

den., 174 N.l 544 (2002). There are three such narrow circumstances: (1) the Court has expressed its 

decision based upon a palpably incorrect or irrational basis; (2) it is obvious that the Court either did not 

consider, or failed to appreciate the significance of probative, competent evidence; D' Atria v. D' Atria, 

242 N.l Super. 392,401 (Ch. Div. 1990); and (3) the movant seeks to have the Court consider new or 

additional information that could not have been provided in the first application. Cummings v. Bahr, 295 

N.l Super. 374, 384 (App. Div. 1996). 

Defendant does not claim to be presenting new information or arguments that she could not have 

previously presented. Rather, she seems to contend both that the decision is palpably incorrect or 
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irrational and that the Court overlooked probative, competent evidence, i.e. the Court simply got it wrong. 

That argument cannot withstand the slightest scrutiny. 

As was established in NCFSI's motion for summary judgment, it is the present owner of 

Defendant's defaulted credit card account with Credit One Bank {"Credit One"}, account number 4447 

9621 45828657 {the "Account"}. In her opposition to NCFSI's motion, Defendant argued, albeit 

incorrectly, that NCFSI had not established its ownership of the Account. Her brief in support ofthe 

motion for reconsideration sets forth the same specious argument, this time in greater detaiL 

Significantly, Defendant does not offer a shred of evidence to dispute the fact that NCFSI is the 

owner of the Account. Rather, she attempts to create the impression that there were numerous transfers of 

the Account from and to unrelated entities prior to NCFSI's acquisition ofthe Account. That attempt 

must fail. 

NCFSI acquired the Account from Sherman Acquisition, LLC ("Sherman") on November 30, 

2011. The complete chain of title is attached as Exhibit "A" to ~5 of the Statement of Material Facts 

annexed to the May 11,2011 certification ofNCFSI's Business Development Manager, Marko Galic, 

{hereinafter the "May 11, 2011 Galic Cert."}. The chain includes the November 30,2011 Bill of Sale 

from Sherman. A copy ofthe Bill of Sale is attached also as Exhibit "A" to,-r3 of Mr. Galic's June 25, 

2012 Certification (hereinafter the "June 25,2012 Galic Cert."). The so-called multiple assignments were 

simply internal transfers among those Sherman entities. June 25,2012 Galic Cert., ,-r,-r4-6, Exhibit "B". 

Defendant's expanded brief questions why Credit One is not mentioned in the chain of title. The 

relationship between NCFSI's assignor, MHC Receivables, LLC and Credit One is set forth in the 

accompanying Affidavit of Jon Mazzoli. 

Of greater importance, Defendant's "chain of title" argument is palpably incorrect at best and 

irrational at worst. It ignores the fact that Mr. Galic's testimony is without more sufficient proof of 

NCFSI's ownership ofthe Account. 
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It has long been the law of this state that proof of ownership sufficient to prevail on a claim may 

be presented solely by testimony alone. Indeed, the testimony of an individual as to a claim of right to 

property is competent proof of such fact. See WaIn v. Hance's Adm'rs, 53 N.J. Eg. 668 (Sup. Ct. 1895). 

There the court held: 

But in her testimony she says it belonged to her husband, and that she never 
claimed to have owned it. This testimony from her own lips must forever 
settle this branch of the case against her. .. I found above, according to the 
testimony of Mrs. WaIn herself, that this personal property was the property 
of William WaIn, her husband. 

Similarly, in Lubinsky v. Court of Common Pleas of Passaic County, 15 N.l Misc. 183 (Sup. Ct. 

1937), the court held that the unrebutted testimony of a person claiming ownership was sufficient as a 

matter of law to support the entry of judgment in the claimant's favor. Lubinsky involved a levy on 

personal property. The plaintiff claimed that he, rather than the judgment debtor owned that property. In 

affirming a verdict in favor of the plaintiff/claimant, the court stated: 

The testimony as to ownership was all in his favor and the circumstances 
which the prosecutor claims to be suspicious and to the contrary, were not 
sufficient to justify submission of the case to the jury. The judgment is 
affirmed, with costs. 

Id. at 184. See also Moran v. Joyce, 125 N.J.L. 558 (Sup. Ct. 1941), aff'd, 27 N.J.L. 562 (E&A 1942) 

(uncontroverted testimony without counter evidence was sufficient as a matter of law to support a ruling 

that the claimant owned the property at issue). 

Defendant's reliance on Sullivan v. Visconti, 68 N.J.L. 543 (Sup Ct. 1902), aff'd 69 N.lL. 452 

(E&A 1903) is misplaced. There, the court held that no particular form of proof is necessary to prove the 

assignment of an intangible. The court stated: 

The policy of this state, from an early period, has been liberal with respect 
to assignments of choses in action. 

L-________________ _ 
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It is indeed, settled that where the suit is brought by the assignee in his own 
name he must aver and prove that the cause of action was, in fact, assigned 
to him. [citation omitted]. 

But there is nothing in this rule that prescribes or makes necessary any 
particular form of assignment. 

But it was long ago held by this court that an assignment of a chose in 
action, in order to be valid at law, does not even require to be in writing. 
[ citation omitted]. 

Id. at 550. 

Here, NCFSI's representative Marko Galic avers that NCFSI owns the Account. That testimony 

without more is evidence that NCFSI does indeed own the Account. It was, therefore, incumbent on 

Defendant to dispute that claim. Meeting that burden required Defendant to direct the Court's attention to 

competent evidence in the record that would rebut NCFSI's proofs, thereby creating a material issue of 

fact to be decided by the trier-of-fact. Brill v. Guardian Life Ins., 142 N.J. 520, 540 (1995). Defendant 

failed to do so. NCFSI, therefore, was and remains entitled to summary judgment. Moreover, the 

documentary evidence amply supports NCFSI's claim. 

The information NCFSI received when it acquired the Account is attached to the May 11,2012 

Galic Cert. As set forth therein, the Account was opened on October 25,2007. The last payment on the 

Account was made on March 2, 2008. The Account was charged off on October 5, 2009, at which time 

the balance due was $723.82. Other evidence verifies the accuracy ofthat information. 

NCFSI produced the periodic account statement tor the last billing cycle. May 11, 2012 Galic 

Cert., Statement of Material Facts, Exhibit "B"; June 25,2012 Galic Cert., ,-r9; Exhibit "D". NCFSI 

obtained that statement from Sherman. June 25,2012 Galic Cert., ,-rIO. The periodic account statement for 

the last billing cycle shows a balance of$723.82. It identifies Defendant as the Account holder. It was 

sent to 109 66th Street #2, West New York, New Jersey 07093-3106. That is the same address to which 

the Court Clerk mailed the summons and complaint. See the second, third and fourth items in JEFIS. 
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There is no doubt that that is Defendant's address. She provides it on her answer to the complaint. See the 

seventh item on JEFIS. 

One need look no further than Defendant's credit history reports to verify the accuracy of the 

Account data NCFSI received. The original creditor reported the Account both when it was still active 

and after it had been charged off. See ~2, Exhibit "A" and ~3, Exhibit "B" of the Certification of Steven 

A. Lang, respectively. That information comports with the Account data. 

What does Defendant offer to rebut NCFSI's proofs? Nothing. To the contrary, as was established 

in NCFSI's moving papers, Defendant has never denied that the Account was hers. She has never claimed 

that NCFSI does not own the Account. She has never denied that the balance due on the Account is 

$723.82. She does not claim that anyone else has attempted to collect the debt. Thus, NCFSI was and 

remains entitled to summary judgment. Brill v. Guardian Life Ins. Co., supra, 142 N.J. at 540. NCFSI 

nonetheless responds to the remainder of Defendant's flawed analysis of the law. 

Defendant's modern version of the Emperor's New Clothes proclaims that NCFSI's proof that she 

owes $723.82 does not satisfy the requirements of L VNV Funding, L.L.C. v. Colvell, 421 N.J. Super. 1 

(App. Div. 2011). In the light most favorable to Defendant, that proclamation is palpably incorrect if not 

irrational. 

In Colvell, the trial court granted the creditor's motion for summary judgment. The creditor's 

motion relied upon a computer-generated report. The appellate court reversed because in support of its 

motion for summary judgment, L VNV Funding relied solely on a computer generated report. In making 

that determination, the appellate court expressly relied on R. 6:3-3 (a). That rule in pertinent part 

provides: 

If plaintiffs records are maintained electronically and the claim is founded on an open-end 
credit plan as defined in 15 U.S.C. § 1602(i) and 12 C.F.R. § 226.2(a)(2), a copy oftbe 
periodic statement for tbe last billing cycle as prescribed by U.S.c. § 1637(b) and 12 
C.F.R. § 226.7, Q! a computer-generated report setting forth the previous balance, 
identification of transactions and credits, if any, periodic rates, balance on which the 
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finance charge is computed, the amount of the finance charge, the annual percentage rate, 
other charges, if any, the closing date of the billing cycle, and the new balance, if attached 
to the affidavit, shall be sufficient to support the entry of judgment. (emphasis added). 

R. 6:6-3(a) thus provides two separate and distinct mechanisms for obtaining a default judgment. 

The first clause of the Rule allows the creditor to rely on the periodic statement for the last billing cycle. 

In the absence of that statement, the second clause allows the creditor to rely on a computer-generated 

report that sets forth the required information. 

Here, NCFSI produced the periodic account statement for the last billing cycle. That periodic 

account statement is sufficient proof of the amount of the debt for purposes of a motion for summary 

judgment. L VNV Funding v. Colvell, supra, 421 N.J. Super. at 6. 1 In the absence of rebuttal proof, 

NCFSI is entitled to summary judgment. Brill v. Guardian Life Ins. Co., supra, 142 N.J. at 540; Moran v. 

Joyce, supra, 125 N.lL. at 558; Lubinsky v. Court of Common Pleas of Passaic County, supra, 15 N.J. 

Misc. at 183; Sullivan v. Visconti, supra, 68 N.J.L. at 550; WaIn v. Hance's Adm'rs, supra, 53 N.J. Eq. 

at 668. 

Defendant's misreading of the law is further evidenced in her recitation of the law of assignments. 

She contends that in order for an assignment to be effective, the obligor must be notified of the 

assignment. Since Defendant does not claim that she did not receive notice, the relevance of that 

argument escapes NCFSI. Moreover, neither the common law nor Article 9 of the Uniform Commercial 

Code requires any such notice. As to the common law, see Hirsch v. Phily, 4 N.J. 408 (1950). The court 

held that a debtor's receipt of notice of the assignment is of importance only in those cases where the 

question "is one of priority between different assignees". Id. at 414-415 (citing Cogan v. Conover Mfg. 

Co. 69 N.J. Eg. 809 (E&A 1906)). As the inapplicability of Article 9 of the Uniform Commercial Code 

see Ninth Circuit Court of Appeals unreported opinion in Atlas Equity, Inc. v. Chase Bank USA, N.A., 

1 The production of the periodic account statement for the last billing cycle disposes of Defendant's argument that 
NCFSI must also prove that she breached a contract with the original creditor. 



37a

Honorable Martha T. Royster, J.S.C. 
July 2,2012 
Page 7 

403 Fed. Appx. 190, 192 (9th Cir. 2010), holding Article 9 ofthe Uniform Commercial Code applies to 

secured transactions. It does not apply to sales of delinquent credit card accounts.2 

A prudent assignee nonetheless notifies the obligee of the assignment. Until such notice is given, a 

debtor: (a) is not obligated to pay the assignee and (b) is entitled to credit for any post-assignment 

payments made to the assignor. Once notification is given, however, the obligee is under a duty to pay the 

assignee. Spilka v. South America Mgrs., 54 N.J. 452, 462 (1969); Burke v. Hoffman, 28 N.J. 467,473-

474 (1958); Russell v. Fred G. Pohl, Co., 7 N.J. 32,40 (1951); Tirgan v. Mega Life Health Ins., 304 N.J. 

Super. 385 (Ch. Div. 1997); Berkowitz v. Haigood, 256 N.J. Super. 342 (Law Div. 1992); Costanzo v. 

Costanzo, 248 N.J. Super. 116, 121 (Law Div. 1991). 

In any event, the foregoing precepts are not relevant to this case. Defendant does not claim that 

she is entitled to credit for a payment she made to someone other than NCFSI prior to the assignment; nor 

does she claim to have made a payment to NCFSI. 

Defendant's attempt to rely on Transcon Lines v. Lipo Chem., Inc., 193 N.J. Super. 456, 467 

(Dist. Ct. 1983) must also fail. That case did not involve issues of disputed assignments or disputed 

claims of ownership. The issue was a dispute between a common carrier ("Transcon"), the 

seller/consigner of shipped goods ("Pizante") and the buyer/consignee ("Lipo") over freight charges, the 

resolution of which depended upon whether the common law or the Interstate Commerce Act applied. 

While Transcon is an interesting dissertation on an esoteric provision of that Act, the case has nothing 

whatsoever to do with the ownership or assignments of personalty. 

Similarly, Defendant fails to understand that the issue in K. Woodmere Associates, L.P. v. Menck 

Corporation, 316 N.J. Super. 306 (App. Div. 1998) has no relationship to any issue in the case-at-bar. K. 

Woodmere did not involve a dispute between an assignee and an obligor. Rather, the dispute was between 

two entities, each of which claimed to be entitled to receive a refund of cash performance bonds that a 

2 A copy of the opinion is attached as Exhibit "c" to ~4 of the Certification of Steven A. Lang. 
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developer ("Kaplan") had posted with a municipality to secure completion of two development projects. 

ld. at 309. The issue there was whether the subject assignment contemplated the transfer of the right to 

receive that refund. In the case at bar, no one can seriously be heard to say that the agreement between the 

debt seller (Sherman) and the debt purchaser (NCFSI) did not contemplate an assignment ofthe accounts 

being sold. 

Equally specious is Defendant's claim that NCFSI lacks standing to collect the debt. Ironically, 

the case on which Defendant relies held that the threshold for standing is low. Triffin v. Somerset Valley 

Bank, 343 N.l Super. 73 (App. Div. 2001). A party who has "a sufficient stake and real adverseness with 

respect to the subject matter ofthe litigation" has standing to sue. [d. at 81. It, therefore, is not surprising 

that the plaintiff, a bulk purchaser of dishonored checks, had standing to pursue his claims. 

Application of Triffm to the case-at-bar leaves no doubt that NCFSI has standing to pursue the 

debt. NCFSI's desire to be paid the amounts it is owed provides a sufficient stake in the outcome of this 

litigation. NCFSI and Defendant are clearly adverse to one another. NCFSI, therefore, easily hurdles the 

low "standing threshold". 

In conclusion, Defendant has failed to establish that the Court overlooked any law or evidence 

when it granted NCFSI's motion for summary judgment. To the contrary, NCFSI was and remains 

entitled to summary judgment. Given that entitlement, NCFSJ should not be forced to undergo a trial. 

Brill v. Guardian Life Ins. Co., supra, 142 N.J. at 540. NCFSI, therefore, respectfully asks the Court to 

deny Defendant's motion for reconsideration. 

Respectfully submitted, 

PRE¥S}--~R .JlF PRESSLER, LLP 
Q« 'f"'/L/ I 

Steven A. Lang 

SAL:abm 

cc: New Century Financial Services, Inc. (via e-mail only w/encs.) 
Philip D. Stem, Esq. (via e-mail and regular mail w/cncs.) 
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DEFENDANT'S REPLY IN SUPPORT OF RECONSIDERATION 

Honorable Martha T. Royster, J.S.C. 
Hudson County Superior Court 
Administration Building, Chambers 806 
595 Newark Avenue 
Jersey City, NJ 07306 

Re: New Century Financial Services, Inc. vs. Ahlam Oughla 
Docket No. HUD-DC-4244-12 

Dear Judge Royster, 

Please accept this letter brief in lieu of a more formal brief in reply to Plaintiff's 
opposition to Defendant's Motion for Reconsideration. 

Defendant's Motion detailed numerous deficiencies with Plaintiff's summary judgment 
motion ("SJ-Motion") and respectfully asserted that the court erred in granting 
Plaintiff's motion. 

Rather than argue that the record supporting the SJ-Motion was sufficient, Plaintiff 
improperly attempts to correct the deficient record. Nevertheless, the additional 
materials create more factual issues further highlighting that summary judgment 
should not have been granted. 

"A motion for reconsideration is designed to seek review of an order based on the 
evidence before the court on the initial motion, R. 1:7-4, not to serve as a vehicle to 
introduce new evidence in order to cure an inadequacy in the motion record." Capital 
Fin. Co. of Delaware Valley, Inc. v. Asterbadi, 398 N.J. Super. 299, 310 (App. Div. 2008). 
(citing Cummings v. Bahr, 295 N.J. Super. 374, 384 (App. Div. 1996).). (Emphasis 
added). Unheeded, Plaintiff now submits 

1. Certification of Marko Galic dated June 26, 2012 ("Galic Cert 6/26/12") with 
exhibits A through 0; 

2. Certification of Steven A. Lang, Esq. dated July 2, 2012 ("Lang Cert 7/2/12") 
with exhibits A, Band C; and 

3. Affidavit of Jon C. Mazzoli. 

Page 1 
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Except for Mr. Lang's submission of a court decision, all of the materials constitute an 
improper attempt to expand the record and are inadmissible. Consider, for example, 
the multiple levels of hearsay from Mr. Lang's submission of what he contends to be 
parts of Defendant's credit report. Mr. Lang is saying what he read in a document 
which purports to be information told to a credit bureau by third parties. 

Contrary to Plaintiff's argument, Defendant may defeat the SJ-Motion without 
submitting evidence to disprove Plaintiff's ownership. Plaintiff bears the burden of 
proof as to each element of its case. A party who does not bear the burden of proof can 
successfully move for summary judgment without submitting any evidence. See Celotex 
Corp. v. Catrett, 477 U.S. 317 (1986) (holding adopted in Brill v. Guardian Life Ins. Co. of 
Am., 142 N.J. 520 (1995)). Similarly, the nonmoving party can defeat a summary 
judgment brought by the party who bears the burden of proof by showing that the 
evidential record is insufficient. See, e.g., LVNV Funding, L.L.G. v. Colvell, 421 N.J. 
Super. 1 (App. Div. 2011) where the Appellate Division reversed summary judgment 
improvidently granted to a debt buyer who submitted insufficient proofs. 

In the face of its own evidentiary shortcomings, Plaintiff completely distorts case law 
and argues that it need merely testify, "I own the account," citing Sullivan v. Visconti, 
68 N.J.L. 543, 550 (Sup Ct. 1902) affd 69 N.J.L. 452 (E. & A. 1903). Sullivan requires 
that Plaintiff both "aver and prove" that the account was assigned to Plaintiff. Id. at 
550 (emphasis added). While Sullivan stipulates that there is no particular required 
form of assignment, the SJ-Motion record suggests that the form employed here was 
written assignments involving at least five distinct entities (MHC Receivables, LLC; 
Sherman Originator, LLC; LVNV Funding, LLC; Sherman Acquisition, LLC; Plaintiff). 
Plaintiff distorts Sullivan by ignoring the form purportedly employed here and merely 
saying that one owns an account is sufficient to prove a chain of assignment among five 
entities. 

Hoping to then avoid the broken links in the chain of assignment, Plaintiff contends 
that, notwithstanding what the documents reflect, there was only one intermediate 
assignment because the three intermediate transfers were among "affiliates" - whatever 
that term means. A relationship among those entities does create a shared ownership of 
assets or change the legal fact that they are separate LLCs and transfers of property 
from one to the other must be accomplished properly. Surely if Plaintiff contended that 
the transfers from MHC to Sherman Originator to LVNV to Sherman Acquisition were 
irrelevant, it would not have provided the documentation. Of course, those transfers 
are relevant and cannot be ignored when evaluating whether the chain of assignment 
has been established. 

Indeed, in successfully moving for summary judgment, Plaintiff asserted that the Bills 
of Sale are distinct assignments which form part of Plaintiff's proof of assignment and 
ownership. Plaintiff should not be heard now to take a contrary position. 
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Finally, Plaintiff also relies on a complete misreading of LVNV Funding, 1.1. C. v. Colvel~ 
421 N.J. Super. 1 (App. Div. 2011). There, the Appellate Division reversed summary 
judgment in favor of plaintiff on the grounds that the plaintiff had failed to meet the 
requirements for default judgment under R. 6:6-3(a) and, therefore, could not meet the 
more demanding requirements for summary judgment. 

The court's ruling in Colvell does not say that meeting the requirements of the Rule is 
sufficient to grant summary judgment. Rather, the court said that by failing to meet the 
requirements for default judgment under R. 6:6-3(a), a summary judgment motion 
necessarily fails because the threshold for default judgment is lower than the standard 
for summary judgment. "Although the Rule does not generally apply in a summary 
judgment situation, we agree with the trial court that Rule 6:6-3(a) provides a guide to 
the proofs necessary to grant summary judgment in a credit card collection matter." Id. 
at 6. (Emphasis added). 

For the foregoing reasons, Defendant respectfully asks the court to grant her Motion for 
Reconsideration. 

Respectfully, 
s/Philip D. Stem 
Philip D. Stern 
via JEFIS 

cc: Ahlam Oughla 
Steven A. Lang, Esq. via regular mail 




