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INTRODUCTION
A debt-buyer’s standing to sue on defaulted consumer credit card accounts
requires admissible proof, through a competent records witness, of the complete
assignment transaction establishing a valid assignment of contract rights for each
assignment in the chain of assignments.
ISSUES
1.

Whether the Court must adjudicate the validity of the alleged chain of
assignment before addressing any other issue?

2.

What are the elements necessary to prove that the alleged debt buyer is the
assignee of the account holder’s contractual obligations?

3.

What evidence suffices to prove the elements of assignment?
LAW

1.

The debt buyer’s standing, asserted to be based on ownership of assigned rights
to enforce obligations arising under a defaulted credit card account, is a
threshold issue as to justiciability.

2.

A valid assignment [A] must contain clear evidence of the intent to transfer
rights, [B] must describe the subject matter of the assignment, and [C] must be
noticed to the obligor.

3.

The Court cannot determine the intent of the parties without the complete
written record of each assignment transaction and that record must be
authenticated by a competent records witness who lays a proper foundation for
a hearsay exception.

Prepared by Philip D. Stern, Esq.

page 5 of 14

February 27, 2014

REASONING
POINT I:

Standing is a Threshold Legal Issue Because It Affects Justiciability.

In New Jersey, there is no distinction between “real party in interest” under
R. 4:26-1 and standing. New Jersey Citizen Action v. Riviera Motel Corp., 296 N.J. Super.
402, 413 (App. Div. 1997). “Standing refers to the plaintiff’s ability or entitlement to
maintain an action before the court.” Id., at 409. “[S]tanding is an element of
justiciability that cannot be waived or conferred by consent.” In re Baby T., 160 N.J.
332, 341 (1999). As such, standing can be raised on appeal even if not raised to the
trial court. Triffin v. Somerset Valley Bank, 343 N.J. Super. 73, 80 (App. Div. 2001).
“As a threshold justiciability requirement, standing must be determined before a
court may proceed to consider the substantive merits of the case.” Watkins v. Resorts
Int'l Hotel & Casino, Inc., 124 N.J. 398, 424 (1991) (emphasis added). Consequently, the
failure to establish standing “makes it unnecessary to address [Plaintiff’s] other
arguments.” Wells Fargo Bank, N.A. v. Ford, 418 N.J. Super. 592, 600 (App. Div. 2011).
POINT II:

Plaintiff’s Standing Requires Proof of a Valid Chain of Assignment.

Historically, assigned contract rights were not enforceable at law. Sullivan v.
Visconti, 68 N.J.L. 543, 548 (Sup Ct. 1902) aff’d (for reasons below) 69 N.J.L. 452
(E.& A. 1903). By legislative fiat, however, “choses in action arising on contract are
assignable.” N.J.S.A. 2A:25-1; see, Reed v. Bainbridge, 4 N.J.L. 351 (1817) (first such
statute in New Jersey passed in 1797).
The statutes, however, do not address the elements necessary to prove an
assignment. Rather, decisional law throughout the United States, including New Jersey,
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has long held: “A valid assignment must contain clear evidence of the intent to
transfer rights, must describe the subject matter of the assignment, must be clear and
unequivocal, and must be noticed to the obligor.” 6 AmJur2d (Thomson West 2008)
206, Assignments § 82 (emphasis added) (citing, among other cases, Tirgan v. Mega Life
& Health Ins., 304 N.J. Super. 385 (Law Div. 1997)); see, also, 4 Corbin on Contracts
§ 879 at 528-529 [1951]. This is “hornbook law.” Certified Collectors, Inc. v. Lesnick,
116 Ariz. 601, 603 (1977).
The rule has been consistently followed in New Jersey. See, Sullivan, supra at
551; Jenkinson v. New York Fin. Co., 79 N.J. Eq. 247 (Ch. 1911); Transcon Lines v. Lipo
Chem., Inc., 193 N.J. Super. 456, 467 (Dist. Ct. 1983); Berkowitz v. Haigood, 256 N.J.
Super. 342, 346 (Law Div. 1992); Costanzo v. Costanzo, 248 N.J. Super. 116, 124 (Law
Div. 1991); K. Woodmere Associates, L.P. v. Menk Corp., 316 N.J. Super. 306, 314 (App.
Div. 1998); and, Canger v. Dorine Indus. Park P’ship, Docket No. A-4743-02T2, 2005 WL
309928, *7 (N.J. App. Div. Jan. 14, 2005) (unpublished) (copy attached). [Note: Some
states do not require notice to the obligor, e.g., Johnson v. Sowell, 80 N.M. 677, 679
(1969), but the New Jersey decisions include notice in suits, such as this one, by the
assignee against the obligor; however, they do not require notice when the dispute is
limited to competing assignees. See, e.g., Hirsch v. Phily, 4 N.J. 408, 414 (1950).]
A. Proof is Required as to EACH Assignment.
The three elements for a valid assignment must be proven for each assignment
in the chain because a valid assignment can only be “made by one having the right and
power so to do.” Sullivan, 68 N.J.L. at 546. For example, in Stevens v. Bowers, 16 N.J.L.
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16 (1837), Stevens could not maintain his suit on an assigned bond without proving
that Stevens’ assignor, Farnum, received a valid assignment from Thomas and Charles
Wood, the original obligees.
Similarly, in CACH, LLC v. Askew, 358 S.W.3d 58 (Mo. 2012), the Missouri
Supreme Court held that the debt-buyer, having failed to prove the full chain of
assignment, lacked standing. CACH claimed that the consumer’s Washington Mutual
Bank credit card account was sold to a debt-buyer, Worldwide Asset Purchasing II, LLC,
who, in turn, sold it to CACH. The court held that “there must be proof of the validity
of assignment every time the rights to collect the debt are transferred.” Id. at 62
(emphasis added). “Therefore, to have standing to collect on Askew’s credit card
account, CACH must have presented competent evidence of both the assignment of the
account between Washington Mutual and Worldwide and the assignment of the account
between Worldwide and CACH.” Id. (emphasis added). CACH failed to do so and,
therefore, lacked standing.
Likewise, in Webb v. Midland Credit Management, Inc., 2012 WL 2022013, 2012
U.S.Dist.LEXIS 80005, Case 11-cv-5111 (N.D.Ill. May 31, 2012), Midland sought to
enforce the arbitration clause in the credit card agreement between Webb and Citibank
which governed Webb’s credit card account. Despite the strong national public policy
favoring arbitration, the court refused because “defendants cannot show an unbroken
chain of assignment entitling them to stand in Citibank’s shoes.”
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B. Proof of a Written Assignment Requires All Transactional Documents.
Assuming that the debt-buyer’s assignment involved the transfer of debts
totaling in excess of $5,000, it must be in writing. N.J.S.A. 12A:1-206; see, UCC Official
Comment to this section, and Restatement (Second) Contracts § 324, Comment b (both
confirming the applicability of the UCC to choses-in-action). Indeed, it is difficult to
imagine how an oral sale of a portfolio of defaulted accounts could be managed.
“A valid assignment must contain clear evidence of the intent to transfer the
person’s rights.” Berkowitz, supra at 346; see, also, Tirgan, supra at 390, and Costanzo,
supra at 124. Being in writing, proof of a valid assignment requires the debt-buyer to
present the Court with all of the transactional documents. “In determining the intent of
the parties to an assignment, all facts and circumstances surrounding the transaction
must be taken into consideration.” Coosewoon v. Meridian Oil Co., 25 F.3d 920, 930
(10th Cir. 1994).
Where the assignment is made by written contract, Plaintiff is obliged to present
the contract documents so that the Court can, as it must with all written contracts,
determine the intent of the parties.
[I]n the quest for the intention of the parties to the contract
… the judicial interpretative function is to consider what
was written, in the entire context of the circumstances
under which it was written, and to accord the language a
rational meaning in keeping with the expressed general
purpose. [Jacobs v. Great Pac. Century Corp., 104 N.J. 580,
586-87 (1986) (internal citations and quotation marks
omitted; emphasis added).]

Prepared by Philip D. Stern, Esq.

page 9 of 14

February 27, 2014

Similarly, “the intention of the parties to the contract [is] revealed by the language
used, taken as an entirety.” Atl. N. Airlines v. Schwimmer, 12 N.J. 293, 301 (1953)
(emphasis added).
Selected self-serving excerpts – particularly those which expressly reference
withheld documents – would be inadmissible under N.J.R.E. 106 due to incompleteness
but, more significantly, renders the Court unable to determine the parties’ intent which
can only be gleaned from the written expressions which they identified as
memorializing that intent.
Furthermore, a witness’s statement – even if from a participant to an assignment
transaction – cannot vary the contractual terms. Conway v. 287 Corporate Ctr.
Associates, 187 N.J. 259, 268 (2006). Thus, self-serving affidavits or representations
purporting to explain the import of withheld assignment documents are improper
because, under the parole evidence rule, “[i]t is … the intent expressed or apparent in
the writing that controls.” Newark Publishers’ Ass’n v. Newark Typographical Union, No.
103, 22 N.J. 419, 427 (1956).
According to the FTC, a typical debt-buyer’s assignment transaction (either from
the original creditor or from a subsequent debt-buyer) includes a written agreement, a
bill of sale, and records identifying the assigned accounts. Federal Trade Comm’n, The
Structure and Practices of the Debt Buying Industry (Jan. 2013). Consequently, the debtbuyer must present those documents to establish the validity of each assignment.
There is growing judicial recognition of “the assigned-debt industry’s frequent
pursuit of claims that lack proper documentation.” LVNV Funding, LLC v. Delgado, 899
N.Y.S.2d 60 at *3 (Dist. Ct. 2009); and, see, DNS Equity Group Inc. v. Lavallee, 26 Misc.
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3d 1228(A) (N.Y. Dist. Ct. 2010), Rushmore Recoveries X, LLC v. Skolnick, 15 Misc. 3d
1139(A) (N.Y. Dist. Ct. 2007), and Commonwealth Fin. Sys. v. Smith, 15 A.3d 492 (Pa.
Super. Ct. 2011).
In Henggeler v. Brumbaugh & Quandahl, P.C., LLO, __ F.Supp.2d __, 2012 WL
4056094, Case No. 8:11-CV-334 (D.Neb. Sept. 12, 2012), the debt-buyer sought to
prove the chain of assignment so as to enforce the cardholder agreement. The court
held that there was insufficient proof of assignment because the debt-buyer failed to
submit the complete transactional record of the assignment. In particular, the “data
file” and the sales agreement were not submitted despite the fact that both were
referenced in the bill of sale.
Matute v. Main Street Acquisition Corp., 2012 WL 4513420, Case No. 11–cv–
62375 (S.D.Fla. Oct. 2, 2012) represents yet another example of a federal court
rebuffing a debt-buyer who was unable to prove a valid chain of assignment.
The burden is on the debt-buyer to identify and submit the documentation
necessary to prove a valid chain of assignment. Failing to do so compels dismissal for
lack of standing.
POINT III:

Records Must be Authenticated By a Competent Witness Who Must
Lay the Foundation for Admission under a Hearsay Exception.

On a motion, a witness statement must be in the form of an affidavit
which, like testimony, must be based on personal knowledge. R. 1:6-6 and
N.J.R.E. 602; see, also, Higgins v. Thurber, 413 N.J. Super. 1, 21 n.19 (App. Div.
2010), aff’d, 205 N.J. 227 (2011); Gonzalez v. Ideal Tile Importing Co., Inc., 371
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N.J. Super. 349, 358, aff'd, 184 N.J. 415 (2005) and, Wells Fargo Bk., supra at
599.
Consequently, a witness’s statement cannot contain hearsay because
hearsay is inadmissible. N.J.R.E. 802. To insure that the affiant is competent to
testify and not asserting hearsay, it is necessary that the affidavit state the
“nature and sources of the affiant’s knowledge.” Ash v. Frazee, 37 N.J. Super.
542, 547 (App. Div. 1955).
Witness affidavits “may have annexed thereto certified copies of all papers
or parts thereof referred to therein.” R. 1:6-6. The Rule ensures that documents
are properly authenticated or identified in accordance with N.J.R.E. 901.
Authenticated documents containing statements of fact which are offered
for their truth are hearsay. N.J.R.E. 801. Thus, such statements are not
admissible unless a competent witness lays the foundation for a hearsay
exception.
A records witness, while not required to have personal knowledge of the
record’s content, must nevertheless demonstrate personal knowledge regarding
the foundational elements for a hearsay exception. Under Hahnemann Univ.
Hosp. v. Dudnick, 292 N.J. Super. 11, 18 (App. Div. 1996):
A witness is competent to lay the foundation for
systematically prepared computer records if the witness
(1) can demonstrate that the computer record is what
the proponent claims and (2) is sufficiently familiar
with the record system used and (3) can establish that
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it was the regular practice of that business to make the
record.
Thus, for example, in Garden State Bank v. Graef, 341 N.J. Super. 241 (App. Div.
2001), an assignee’s witness was competent to lay the foundation for a hearsay
exception necessary to admit the assignor’s records because the witness
demonstrated his familiarity with the assignor’s record-keeping systems as
required under Hahnemann.
It is presumed here that a records witness would seek to lay a foundation
for admission under N.J.R.E. 803(c)(6), which is entitled “Records of regularly
conducted activity,” but is more often called the Business Records Exception.
By its terms, the Business Records Exception does not apply to the
admission of records but to statements “of acts, events, conditions” which are
“contained in a writing or other record” which are made:
1. “at or near the time of observation,”
2. “by a person with actual knowledge or from information supplied by
such a person,” and
3. “in the regular course of business” when “it was the regular practice of
that business to make it.” Emphasis added.
If a records witness fails to demonstrate that the proffered document
meets those conditions, then the submission is not the type of record to which
N.J.R.E. 803(c)(6) would apply. Thus, a loose reference to a document as a
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“business record” when, in fact, the requirements of N.J.R.E. 803(c)(6) have not
been met, does not render the contained statements admissible.
Qualifying records are nevertheless inadmissible when “the sources of
information or the method, purpose or circumstances of preparation indicate
that it is not trustworthy.” N.J.R.E. 803(c)(6).
Assignment contracts in the debt-buyer industry routinely sell accounts
“as is,” “with all faults,” and “without recourse.” FTC Report, at Technical
Appendix C. The assignment contracts routine disclaim the seller’s warranties
and representations that provided data and documents are accurate. Id. If the
records Plaintiff submits were acquired pursuant to such an agreement, then
“the sources of information…indicate that [the records are] not trustworthy”
and are not admissible. Id.
Finally, otherwise admissible documents must be rejected if they are
incomplete. N.J.R.E. 106.
CONCLUSION
A debt-buyer’s standing to sue on an allegedly assigned account requires it to
submit the documents which comprised the transactional record for each assignment. It
is only from such a record that the Court can ascertain whether there is clear evidence
of the intent to transfer and sufficient identification of the transferred rights. Absent
such a record, the debt-buyer lacks standing to sue on the account and the lawsuit
should be dismissed.
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